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A.1 Introduction to this handbook

* Key information *

Box A.1.1

The Handbook is intended to provide Competent Authorities, statufory

consultees and others involved in the Environmental Impact Assessment (EIA)
process with practical guidance and a ready source of information about the
process. In places it illustrates or concentrates on the treatment of natural heritagel
issues but, even where there is such a focus, the principles are often more
widely applicable to other environmental topics. It is intended to help

all of those involved in the process to make it more effective and therefore

lead to better informed decisions.

A.1.1  This Handbook has been prepared and published in response fo many
of Scottish Natural Heritage's (SNH) pariners expressing a need for a publication
of this kind. It utilises the framework and content of an infernal Handbook that was
first prepared for SNH by David Tyldesley and Associates (DTA) in 1997, and
which was extensively revised and reissued following the amendments fo the
legislation in 1999. This second edition of the Partners’ version is based on a
further major revision of the internal document, again by DTA. It also draws on the
considerable experience that SNH has gained in participating in the EIA process.

A.1.2  References to important court cases and their implications have been
added in the production of the second edition of this Handbook (see Annex Q). It
has been prepared with all due care and diligence but it is nof intended to be an
authorifative inferpretation of the law or government policy and neither DTA nor
SNH can be responsible for any consequences from the use of the Handbook or
any errors or omissions. Readers are advised to read the whole of the relevant -
court judgments and fo seek their own legal advice in any particular case.

A.1.3  The Handbook is divided into six parts:

Part A Introduction to this Handbook
This is a general infroduction fo the Handbook.

Part B Introduction to the Environmental Impact
Assessment Process

A general introduction fo the EIA process, including the legislative background, the
projects that are subject fo EIA; and the contents of an Environmental Statement.

A.1.4  The rest of the main text of the Handbook then considers each of the
main sfeps in the process of EIA, under four main stages: before the Environmental
Statement is submitted; during the consideration of the Environmental Statement; the
decision making stage and the post decision stage. Thus, the remaining four
sections of the Handbook are as listed below.
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Part C Prior to the Submission of the Environmental
Statement

Explaining the various stages before the Environmental Statement is submitted
including deciding whether an Environmental Statement is required (the screening
process); requiring the submission of an Environmental Statement; scoping an
Environmental Statement; provision of information by consultees; baseline
environmental information; predicting environmental impacts; assessing the
significance of impacts; mitigating measures and enhancement; and presentation
of environmental information.

Part D Consideration of the Environmental Statement
(and Project Consent Application)

Explaining the various stages of considering the Environmental Statement including
consultation and publicity; liaison with the Competent Authority and the developer;
wider consuliation and dissemination; transboundary environmental effects;
requiring more information or analysis; negotiating modifications of the project;
Supplementary Environmental Statements; and reviewing the Environmental
Statement.

Part E The Decision Making Stage

Explaining the role of the Competent Authority and others and the stages of
decision making, the roles of all the parties in these stages, including use of the
precautionary principle; the relationship of EIA with the development plan and
other consent procedures; and guaranteeing commitments and compliance with the
decision of the Competent Authority.

Part F Implementation and Compliance

Explaining the stages of implementation of the project and ensuring compliance

with the ferms of any authorisation given, in relafion to mitigation and

compensation for environmental effects, and the roles of the parties in these stages
o including time scale of implementation of mitigation and compensation measures;

moniforing programmes; review, reassessment and remedial programmes.

A.1.5 There are then eight Annexes as follows:

Annexe 1 A Clossary of terms used in the Handbook

Annexe 2 List of Current Legislation, annotated

Annexe 3 List of Current National Policy and Guidance, annotated
Annexe 4 Projects Requiring Environmental Impact Assessment

Annexe 5 References and an Annotated Bibliography

Annexe 6 A brief résumé of the historical development of EIA in Scofland
Annexe 7 List of Principal legal Cases Referred to.

A.1.6  The Handbook contains six Technical Appendices, which deal with
defailed methodologies for impact assessment for:

Appendix 1 Landscape and Visual Impact
Appendix 2 Ecological Impact

Appendix 3 Earth Heritage Impact

Appendix 4 Impacts on Soils

Appendix 5 Outdoor Access Impact

Appendix 6 Effects on the Marine Environment.
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A.1.7  Finally, the Handbook contains, in Attachment A, a ‘master’ copy of a
scoping and review package fo assist in scoping and reviewing Environmental
Statements.

Presentation

A.1.8  This Handbook covers a complex and often detailed range of
information, policy advice, guidance and statutory and non statutory procedures
relating fo the whole of the EIA process. To make it more readable and easier to
use, the text includes a series of figures and boxes. All of these are numbered for
reference purposes.

The boxes used are as follows:

Blue-finted boxes highlight or summarise key points of information.

* Key information *

Red-inted boxes highlight key points of advice.

Good EIA practice is highlighted in a green-inted box.
% Good EIA practice %

Application to Project Types

A.1.9  EIAis required for a wide range of project fypes. This Handbook
applies 1o all project types in terms of the basic process of EIA. However, fo
continuously refer to all the different types of projects and different Competent
Authorities and project proposers would make the text cumbersome and difficult to
follow. For this reason and because the main body of the EIA guidance from
government (Circular 15/1999) addresses the EIA process in relation to the town
and country planning system, this Handbook tends to refer to ‘developers’ and
Competent Authorifies. Unless otherwise indicated the advice in this Handbook
applies 1o the EIA process in respect of all project types, even though it
concentrates on the main 1999 Regulations and the Circular relafing fo planning
projects. Where a specific procedure relates only or primarily fo planning
authorities under the EIAR 99 then the term ‘planning authority’ is used instead of
'Competent Authority”.

References to all Project Proposers as ‘developers’

A.1.10 For the purposes of this Handbook, to help make the text more
readable, all project proposers are referred to as ‘developers’, whether or not their
project consfitutes development within the meaning of the Town and Country
Planning (Scofland) Act 1997 and whether or not the project is for public service
or infrastructure or for commercial purposes.

Scope of EIA Projects and Application of the Different
EIA Regulations

A.1.17 Annexe 2 Table 1 of this Handbook lists all the relevant EIA Regulations

relating to the different types of projects and their consent procedures. A summary
of the scope of EIA regulations applicable to a wide variety of project types is

—b—
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given in Annexe 2 Table 2. This is followed by Table 3 which identifies the main
project types in the various regulations and, for each one, summarises which is the
competent authority; the relevant consent procedures; the relevant EIA Regulations;
their geographical jurisdiction; the reference of the Statutory Instrument; and the
date it came info force.
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Part B

Introduction to the Environmental
Impact Assessment Process
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B.1 Introduction to the EIA Process

* Key information *

Box B.1.1
The EIA Process

‘Environmental Impact Assessment (EIA) or, as the UK authorities used fo refer
fo i, ‘Environmental Assessment (EA)" is the whole process of:

1. ® gathering environmental information;
2. ® describing a development or other project;
3. ® predicting and describing the environmental effects of the project;

4. ® defining ways of avoiding, reducing or compensating for the
adverse effects;

5. ® publicising the project and the Environmental Statement including a
clear, nonechnical prediction of the likely effects, so that the public can
play an effective part in the decision making process;

6 ® consulting specific bodies with responsibilities for the environment;

7. ® taking all of this information into account before deciding whether
fo allow the project to proceed; and

8. @ ensuring that the measures prescribed to avoid, reduce or compensate
for environmental effects are implemented.

B.1.1  The ‘Environmental Statement (ES)' is the report normally produced by,
or on behalf of, and af the expense of, the developer or project promoter which
must be submitted with the application for whatever form of consent or other
authorisation is required. It embraces the first four elements of:

1. gathering environmental information;

2. describing the project;

3. predicting and describing the environmental effects of the project; and

4. defining ways of avoiding, reducing or compensating for the adverse effects.

It is only one component, albeit a very important one, of the environmental
information that must be taken info account by the decision maker. (See paras 8

and 21, Circular 15/1999 reference (17).)

B.1.2  The “Environmental information’ that must be taken into account by the
decision maker includes the Environmental Statement and all the comments and
representations made by any organisation or member of the public as a result of
the consultations and publicity that must be undertaken in every case. It also
includes any further environmental or other information already held by the
decision maker, which is relevant to the decision. (See para 8, Circular 15/1999
reference (17).)

—b—
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B.1.3  Paragraph 6 of Circular 15/1999 (17) describes the EIA process as:

"The Directive’s main aim is to ensure that the authority giving the primary consent
(the ‘competent authority’) for o particular project makes ifs decision in the
knowledge of any likely significant effects on the environment. The Directive
therefore sefs out a procedure that must be followed for certain types of project
before they can be given 'development consent’. This procedure — known as
Environmental Impact Assessment (EIA] = is a means of drawing fogether, in a
systematic way, an assessment of a project's likely significant environmental effects.
This helps to ensure that the importance of the predicted effects, and the scope for
reducing them, are properly understood by the public and the relevant competent
authority before it makes ifs decision.

* Key information %

Box B.1.2

It is important fo appreciate that EIA is not, in ifself, a decision making
process.

It is o process that is infegrated info existing decision making procedures, for
example, the consideration of planning applications or woodland grant
schemes, in order to better inform these decisions as to the environmental
implications of the project. In this way, it confributes fo the wider objectives
of susfainable development.

B.1.4  Consequently, an EIA is never undertaken in isolafion of some other
procedure, indeed some procedures, such as the control of the infensive use of
unculfivated land and semi-natural areas, were only infroduced fo provide a
regulatory process fo ensure compliance with the Directive. Comments made on
EIA cases sfill need to focus strongly on representations as to whether the project

should proceed, or how it should proceed.
* Key advice

Box B.1.3

Comments on an Environmental Statement should be used to support and
justify the representations made in respect of whether the project should
be given consent, and if so, what conditions or limitations it should be
subject to.

B.1.5 The advice in Box B.1.3 is fundamental fo the process. This Handbook
is designed to help contributions to the EIA process clearly distinguish between
comments on whether the project should be consented and comments on the
environmental information to be taken info account when the decision making
body makes that decision. For example, it is perfecily possible that a consultee
may find the conclusions of an Environmental Statement to be appropriate and
acceptable but fo conclude that the project ought not to be given consent. Equally,
a perfectly acceptable project, from a consultee's point of view, could be
accompanied by an inadequate and unacceptable Environmental Statement. In the
latter case, the consultee would not, of course, object fo the development, but may
advise the competent authority about the inadequacy of the Environmental
Statement.

Close
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B.1.6 ElAis infended to ensure that the environmental effects of major
developments and other projects likely to have significant environmental effects are
fully investigated, understood and taken into account before decisions are made
on whether the projects should proceed. Fundamental to the process are the
statutory requirements for steps 5-8 in Box B.1.1 above, namely:

5. publicising the project and the Environmental Statement including a clear, non-
technical prediction of the likely effects, so that the public can play an effective
part in the decision making process;

6 consultation with specific bodies with responsibilities for the environment;

7. taking all of this information into account before deciding whether to allow the
project to proceed; and

8. ensuring that the measures prescribed 1o avoid, reduce or compensate for
environmental effects are implemented.

* Key information *

Box B.1.14

EIA should be of benefit to developers, decision makers and all of those
consulted in the decision making process, including the public. It should help to
ensure that development is sustainable, that development does not exceed the
capacity of the environment to accommodate change without long-term harm. It
should help to expedite the decision making process and guide the
implementation of those projects that do proceed.

Many of the procedures are required by law but the effectiveness of EIA relies
substantially on integrity and good practice.

B.1.7  The process can be broken down info a series of stages and steps, =
which are reflected in the structure of the Handbook and summarised in Figure 1
below. Whilst the four main stages will normally follow consecutively, the steps
within each stage could be undertaken concurrently or in a different order.

* Key information *

Box B.1.5

In practice, the whole EIA process should be an iterative one (repeated untfil the
best solution has been found), with complex links back to earlier steps and a
continuous process of assessment and reassessment until the best environmental
fit is achieved.

B.1.8  As PAN 58 (14] explains af paragraph 25:

In practice the process rarely proceeds in a simple linear fashion. For example,
environmental studies may identify a significant adverse impact which can only be
overcome by altering the design, so the process reverts fo the first step ...

B.1.9  Not all of the steps in the process are actually required by law; some
are a matter of good practice and common sense because without them the
statutory requirements would be inadequate.
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B.1.10 |t should also be noted that EIA procedures apply to projects in the
marine environment; the procedures are not confined to land based developments
in the way that statutory planning procedures are.

B.1.11 The whole process is described in more detail in the following sections
of the Handbook and the sfatutory and non-statutory elements are distinguished.
The EIA process sits alongside decision making procedures and requirements. It
does not directly duplicate other procedures, although it can be very closely
related to them. For example, the decision making procedures required for a
project that is likely fo have a significant effect on a Natura 2000 site may use the
information in an Environmental Statement, prepared under the EIA Regulations, in
the appropriate assessment under Regulation 48 of the Habitats Regulations 1994.
See Section E.2 of this Handbook and paras 80-81 Circular 15/1999 (17).

B.1.12 Reference is made here to the various Annexes, Appendices and the
Attachment at the end of this Handbook. To help illustrate and explain the EIA

process, as it progresses through the Handbook, particular cross references are
highlighted at the beginning of each Section.

Figure 1 Key Stages and Steps in the EIA Process

Stage Step
Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement

Environmental Statement - -
Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information

Predicting environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application

Submission of Environmental for consent

Statement and Consideration of Consultation and publicity

Environmental Information . - -
Requiring more information

Negotiating modifications fo the project

Considering the environmental information

Stage 3: Making the decision

Making the Decision : .
Guaranteeing compliance

Stage 4: Implementation of mitigation and compensation measures
Implementation o
P : Monitoring
[For each of the pre-construction,
construction, operational, decom- Review, reassessment and remedial measures

missioning and resforation stages] Emailng
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B.2 The Legislative Background
[See Annexes 2 and 4]

The EIA Regulations

B.2.1  Annexe 2, Tables 1-3 of this Handbook list the current EIA legislation
applicable in Scofland. It generally takes the form of ‘Statutory Instruments’
[Regulations), which are made by the Scottish Ministers, the UK Parliament or the
Secretaries of State. Although not 'Acts of Parliament’ they have much the same
effect; they are statutory requirements. Failure to comply would render any case or
decision open to challenge in the Court of Session, which means the decision
could be quashed if it did not comply with the Regulations. References to important
court cases and their implications have been added to the second edition of this

Handbook [Annexe @ below).

B.2.2  These statutory instruments are designed to bring into legal effect

in Scotland the requirements of the EC Directives on EIA (4 and 19). These
Directives have fo be applied in Scottish domestic legislation in a way that is
legally binding on developers and decision makers (decision makers are referred
fo in the Directive and the Regulations and in this Handbook as ‘Competent
Authorities’).

B.2.3  The first Regulations appeared in 1988 with the Environmental Impact
Assessment (Scotland) Regulations 1988 (5). These have been completely
replaced by a new series of Regulations led by the Environmental Impact
Assessment (Scotland] Regulations 1999 (18] (abbreviated in this Handbook fo the
EIASR 99) covering the majority of developments likely to require EIA on land in
Scotland. These Regulations cover EIA requirements for:

® decisions on planning applications, appeals and deemed planning permissions
made under the Town and Country Planning (Scotland] Act 1997 (6) (Part Il of

the Regulations);

® certain trunk road projects, comprising construction and improvement which are
authorised under the Roads (Scotland] Act 1984 (12) (Part Il of the

Regulations);

® agricultural drainage works authorised by the Scottish Ministers by way of an
improvement order under the Land Drainage (Scotland) Act 1958 (I} (Part IV of
the Regulations).

B.2.4  Other Regulations cover a wide range of other project types and
Annexe 2 Tables 1-3 below provide the full list.

B.2.5 As noted in paragraph B.1.10 above EIA procedures apply to projects
in the marine environment. Consequently, there are important implications, for
example, for marine fish farming, port and harbour developments, offshore
dredging and wind farms and works requiring Marine Construction Licences
under the Food and Environment Protection Act 1985 (37) (see Annexe 2 Tables
2 and 3).

B.2.6  The Directives (4 and 19) link EIA to the development consent procedure

and therefore imply that all projects subject to EIA should require consent from a
statutory authority before they can proceed. Since most of the project types listed in

—b—
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Annexe | and Annexe |l of the Directive already required some kind of consent
under UK law the Government was generally able to implement the Directive by
introducing sets of Regulations modifying existing legislation and procedures.
Occasionally, however, it has been necessary fo infroduce new consenting
procedures to meet the requirements of the Directives, for example, the control of
the infensive use for agriculture of uncultivated land and semi-natural areas (see
section B.5 below].

B.2.7 In addition fo the suite of statutory Regulations, there are three other
ways in which EIA, or an ES may be required:

1. The order making procedures under the provisions of S.14 of the Transport and
Works Act 1992 (15) e.g. for major new infrastructure projects such as railways,
framways or bridges.

2. Parliamentary Standing Orders (Number 37A) (16) governing the procedures
by which Private Bills for major development projects pass through the Scottish
Parliament (see also Annexe 2 and Circular 26,/1991).

3. By a Secrefary of State or the Scottish Ministers introducing non-statutory
guidance or procedures for development carried out by a Government Department
or projects that may require the consent of a Secretary of State or the Scottish
Ministers but which are not specified in the Regulafions.

The Power to Change the Regulations

B.2.8  Changes in EIA legislation relating to development are facilitated by

Section 40 of the Town and Country Planning (Scotland) Act 1997 (6),

empowering the Scottish Ministers to introduce further EIA Regulations, generally.

The power includes the infroduction of provisions different from the EIA Directives.
o~ As the Scoffish Ministers could not make the Regulations less rigorous than the
Directives, it follows that the power must have been introduced to enable a stricter
regime than that directed by the EC, if the Scoffish Ministers so wish.

B.2.9 The 1999 Regulations infroduced a number of changes related to:

® widening the range of projects requiring to be assessed;

® taking account of Integrated Pollution Prevention and Control and infegrating
the provisions of the IPPC Directive 96/61/EC of 24.9.96 into the EIA

process;

® the way in which potential international (ransboundary) effects are to be

considered:

® environmental interactions;

® screening the need for EIA and thresholds for determining whether assessment
may be required;

® increased public information and accountability;

® scoping the content of the Environmental Statement;

® describing the alternatives considered; and

® applying assessment requirements to modifications and extensions of both

Schedule 1 and Schedule 2 projects.



48106_EIA Text 10/3/06 02:12 Page 23 %

B.2.10 |In respect of the last bullet point, some Member States previously took
the view that only modifications o projects in Annexe | were subject to EIA.
However, the Courts have now held that modifications to Annexe Il projects, as
well as Annexe | projects, require EIA where they are likely fo have significant
environmental effects. European Court of Justice, Aannemersbedrijf PK
Kradijeveld BV v Gedeputeerde Staten van Zuid-Holland (October 24, 1996).
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B.3 The Projects that are Subject to EIA
[See Annexe 4]

Statutory ElA: The General Principles

B.3.1  The Directive and Regulations relate to ‘plans and projects’ which
require some form of licence, permission, consent or other authorisation before they
can proceed.

B.3.2  Whether a project must be subject to the EIA process in Scotland
depends entirely on whether it is of a kind listed in Schedules 1 or 2 of the
Regulations issued by the Scoffish Executive to ensure compliance with the EC
Directives on EIA, as described in section B.2 above. The Schedules are
reproduced in Annexe 4 below. Projects which are subject to the EIA process are
of two kinds:

® those which are of a type of project that must always be subject to EIA, for
example nuclear power stafions [referred fo as Annexe | projects because they
are listed in Annexe | of the Directive, or now more widely referred to as
Schedule 1 projects because they are listed in Schedule 1 of the Scottish
Regulations) (see Annexe 4 of this Handbook); and

® those which may be subject fo EIA if they are of a kind listed in Schedule 2 of
the Scottish Regulations and Annexe Il of the Directive, for example, a
proposed urban development project.

If the development is of a type listed in Schedule 2 of the Regulations and meets
one of the relevant criteria, or exceeds one of the relevant thresholds, listed in
Schedule 2 of the Regulations, or is wholly or partly located in a sensitive area
[see section B.4 below) it is referred to as Schedule 2 development and it must be
screened fo see whether it is, therefore, likely to have significant effects on the
environment. If it is, it must be subject to EIA and is referred to as EIA
development (see B.4, C.1 and Annexe 4 of this Handbook).

B.3.3  EIA development is development that must be subject to the EIA process
because either it is a Schedule 1 project or it is a Schedule 2 project likely to
have significant effects on the environment (for example because it meets one of
the relevant criteria or exceeds one of the thresholds in Schedule 2 of the EIASR
99 or it is in a sensitive location and it is likely to have significant environmental
effects).

B.3.4  The Scottish Executive Circular 15/1999 (17) provides advice in
respect of determining whether a project of a kind listed in Schedule 2 is likely fo
have significant effects on the environment, including the publication of indicative
thresholds for many of the Schedule 2 project types [see paras 17-18 and 28-47
and Annexe A Circular 15/1999 and Annexe 4 of this Handbook).

B.3.5 The Regulations do not bind the Crown but paragraph 165 of Circular
15/1999 explains that where a project that would otherwise require EIA is
proposed by a Crown body, that body will submit an Environmental Statement
with the consultation notice to the _0_0335© oc}o;\ under the non-sfatutory
consultation procedures sef out in Circular 21/1984. The planning authority will
then consider the proposal and the environmental information as if it was an
ordinary planning application. See also B.3.10 below in respect of Private
Parliomentary Bill procedures.
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B.3.6  The Scoffish Ministers have the power to direct that any particular
project, or type of project, that would otherwise require EIA, is exempt from the
requirement.

* Key information %

Box B.3.1
Projects Requiring EIA

All projects of the kinds listed in Annexe | of the Directive and Schedule 1
of the Regulations must be subject to EIA, in every case.

Projects of a kind listed in Annexe Il of the Directive and Schedule 2 of
the Regulations may need to be subject to EIA if the project exceeds
certain criteria or thresholds or is in a sensitive area and s likely to have
significant effects on the environment.

The Scottish Executive has provided guidance in Circulars and indicative
thresholds for the nature, scale and location of particular Schedule 2 projects,
which should be taken into account when assessing whether a particular
project is likely to have significant effects.

However, whether or not a project exceeds the indicative thresholds, if it would
not be likely fo have significant effects on the environment it will

not need fo be subject fo EIA.

But see further the commentary in section B.4 below.

Voluntary EIA

B.3.7  The advantoges of EIA are increasingly recognised by developers, some
of which believe that an Environmental Statement can help fo obtain a consent
more quickly, especially where they consider the project fo be environmentally
benign.

B.3.8  An Environmental Statement may, therefore, be submitted voluntarily.
That is, the project would not actually require to go through the EIA process,
because it is not EIA development.

B.3.9 It should be noted that if an Environmental Statement is submitted to o
planning authority (nof fo other competent authorities] — or a document referred o
by an applicant as an Environmental Statement for the purposes of the EIA
Regulations — the planning authority is required by Regulation 4(2)(a) of the EIASR
99 to treat it as an Environmental Statement and the proposal as EIA development
even if it may not be (see further para 53 Circular 15/1999). Exceptionally, the
planning authority may apply to the Scottish Ministers for a direction that the
proposal is not EIA development if it is clearly not one o which the regulations
apply, and processing the sfatement would be inappropriate (see last senfence

para 53 Circular 15/1999).
Parliamentary Private Bill Procedures

B.3.10 Aricle 1.5 of the Directive, and the Regulations, indicate that they do
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nof apply to projects authorised or adopted by a specific Act of national
legislation, such as Private Bills. There is a limited number of cases of these
procedures in Scofland, mainly those relating to ‘works’ Private Bills for the
Stirling=Alloo—Kincardine Railway, the Waverley line and the two Edinburgh
tram lines. In each case an Environmental Statement was prepared, but the full
EIA procedure is not required.
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B.4 Criteria for Deciding whether EIA is Required
[See B.3, C.1 Annexe 4]

Introduction

B.4.1  Every Competent Authority has a duty fo consider whether an
application for any kind of consent that it receives for consideration is an
application which should be subject to EIA [e.g. Regs 7 and 49 EIASR 99). If it is
a Schedule 1 project EIA will always apply, unless it is ‘exempt development’ (see
C.1.4 below for the definition of ‘exempt development’ and B.4.2 below for the
definition of ‘Schedule 1 development'). For other projects a two stage fest is
needed to determine whether EIA will apply.

a. Firstly, is the project a Schedule 2 project within the set criferia and thresholds
in Schedule 2 of the Regulations and, if so,

b. Secondly, is it a Schedule 2 project likely o have significant effects on the
environment by virtue of factors such as its nature, size or location (with indicative
thresholds and criteria in Annexe A of the Circular)2

B.4.2  'Schedule 1 development’ means ‘development, other than exempt
development, of a description mentioned in Schedule 1 of the Regulations’;

'Schedule 2 development’ means ‘development, other than exempt development,
of a description mentioned in Column 1 of the table in Schedule 2 where —

al any part of that development is to be carried out in a sensitive area; or

b) any applicable threshold or criterion in the corresponding part of Column 2 of
that table is respectively exceeded or met in relation to that development.”

[Reg 2 EIASR 99)

B.4.3 A ’sensitive area’ is defined in Regulation 2(1] (see paragraph B.4.18
following below]. It is stressed that development in a sensifive area should only be
considered fo be Schedule 2 development if it falls within a description in

Schedule 2 (see Annexe 4 of this handbook).
Determining whether an EIA is Necessary

B.4.4  Generdlly, it will fall to competent authorities in the first instance to
consider whether a proposed development requires EIA.

B.4.5 Development outwith a sensitive area falling below the thresholds or
meeting none of the criteria in the second column of the table in Schedule 2 does
not normally require EIA and the authority need not adopt a screening opinion. In
effect, the Regulations have already provided a negative screening opinion.
However, there may be circumstances in which such small developments might
give rise fo significant environmental effects. In those exceptional cases Scottish
Ministers can use their powers under regulation 4(8) of EIASR 99 to direct that EIA
is required, even though it does not meet these thresholds and criteria. Such a
direction will usually be in response to a request by the competent authority.

B.4.6 ltis emphasised that decisions need fo be faken on a case-by-case
basis. Thresholds shown within the indicative guidance in the Circular are not

—b—
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determinative. Individual projects that fall below the indicative thresholds and
criteria in the Regulations may require EIA. The important thing is to consider
whether the proposed development is likely to have significant environmental
effects and to be clear about the reasons for the decision.

B.4.7 In legal proceedings, domestic courts must take account of judgements of
the European Court of Justice (ECJ). So far as the EIA Directive is concerned the
ECJ has consistently held that in its application it is to be inferprefed as having @
‘wide scope and broad purpose’ (Kraaijveld (Dutch Dykes) Case C-72/95). This
has implications for Planning and other Competent Authorities when they are
screening for EIA.

B.4.8 The wording of the EIA Directive should be inferprefed widely. The fact that
a particular type of development is not listed specifically within one of the
categories of projects in the Directive or the EIA Regulations does not imply that it
is not caught. The categories of projects are illustrative, not exhaustive. They should
be read in a purposive manner fo include similar types of project. Particular care is
needed when considering development that could fall within the categories of
'industrial estate development’ and ‘urban development projects” listed under
'Infrastructure’ projects (Schedule 2.10 projects).

B.4.9 A recent example of how the ‘wide scope and broad purpose’ applies is
found in the Court of Appeal judgment relafing to a planning proposal by the Big
Yellow Property Company Lid o construct a storage and distribution facility
(Goodman and another v Lewisham London Borough Council). The planning
authority fook the view that as such development was not specifically described in
either the Directive or Regulations, there was no need to consider EIA. Following
legal challenge, the Court of Appeal decided that:

In this instance ‘infrastructure” goes wider, indeed far wider, than the normal
understanding, as quoted from the Shorter English Dictionary, of ‘the installations
and services [power sfations, sewers, roads, housing efc.) regarded as the
economic foundations of a country’.

It held that the decision that the development was outside the reach of Schedule
2.10(b) of the EIA Regulations was outside the range of reasonableness that was
open to the planning authority. The planning permission was quashed and the
application remitted to the planning authority for reconsideration.

B.4.10 Thus, the Directive is not open fo narrow inferprefation. The UK Courts
will inferpret the Directive in the European sense — i.e. as having wide scope and
broad purpose. It should not be assumed that a project is excluded simply
because it is not expressly mentioned in either the Directive or the Regulafions. For
example, neither the Directive nor the EIA Regulations refer to specifically ‘housing
development’. But it would be a mistake fo consider that housing development
does not fall within the ambit of ‘urban development projects’. Moreover, projects
can be described in different ways so it is important fo consider carefully the scope
and purpose of the project—not just its label. A proposal to create a new
"Employment and Enterprise Opportunity Facility’ may simply be another way of
describing an industrial estate development.

Changes or extensions to Schedule 1 or Schedule 2 developments

B.4.11 Changes or exfensions fo Schedule 1 or Schedule 2 developments also
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fall within the scope of the Regulations where the change or exfension itself would
fall within one of the descriptions in Schedule 1 or Schedule 2.

B.4.12 The criteria and thresholds in the second column of the table in Schedule
2 apply equally to changes or extensions to relevant development as they do o
new development. Paragraph 13(a) of Schedule 2 provides that, in such cases,
the thresholds and criteria are to be applied to the change or extension itself, not
fo the thing being changed or extended.

The need for EIA for Schedule 2 development - general
considerations

B.4.13 The Competent Authority must screen every applicafion for Schedule 2
development in order to determine whether or not EIA is required. This
determination is referred to as a ‘screening opinion’. In each case, the basic
question fo be asked is: ‘would this particular development be likely to have
significant effects on the environment2’ Section C.1 provides guidance on the
screening process and related procedures. It should be read in conjunction with
this section.

B.4.14 As a starfing point, Schedule 3 EIASR 99 [see Annexe 4 fo this
Handbook) sets out the ‘selection criteria” which must be taken into account in
determining whether a development is likely to have significant effects on the
environment. Not all of the criteria will be relevant in every case. It identifies three
broad criferia which should be considered: the characteristics of the development
le.g. ifs size, use of natural resources, quantities of pollution and waste generated);
the environmental sensitivity of the location; and the characteristics of the potential
impact (e.g. its magnitude and duration).

B.4.15 In general, EIA will be needed for Schedule 2 developments in three
main types of case:

a. major developments which are of more than local importance;

b. for developments which are proposed for particularly environmentally sensitive
or vulnerable locations;

c. for developments with unusually complex and potentially hazardous
environmental effects.

B.4.16 The number of cases of such development will be a very small
proportion of the total number of Schedule 2 developments. It is emphasised that
the basic test of the need for EIA in a particular case is the likelihood of
significant effects on the environment. It should not be assumed, for example,
that conformity with a development plan rules out the need for EIA. Nor is the
amount of opposition or controversy fo which a development gives rise relevant fo
this determination, unless the substance of the objectors’ arguments reveals that
there are likely to be significant effects on the environment.

Major development of more than local importance

B.4.17 In some cases, the scale of a development can be sufficient for it fo
have wideranging environmental effects that would justify EIA. There will be some
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overlap between the circumstances in which EIA is required because of the scale
of the development proposed and those in which Scotfish Ministers may wish to
exercise their power fo ‘call in" an application for their own determination.
However, there is no presumption that all called in applications require EIA, nor
that all EIA applications will be called in.

Development in environmentally sensitive locations

B.4.18 The more environmentally sensitive the location, the more likely it is that
the effects of a project will be significant and will require EIA. Certain designated
sites are defined in regulation 2(1) as ‘sensitive areas’ and the thresholds/criteria
in the second column of Schedule 2 do not apply there.

* Key information *

Box B.4.1

All developments listed in Schedule 2 that may be located in the sensitive
areas listed in regulation 2(1) and below must be screened for the need
for EIA whether or not they meet the criteria or exceed the thresholds in

Schedule 2. These are:

Sites of Special Scientific Interest

land to which Nature Conservation Orders apply

infernafional conservation sifes (e.g. SPAs, SACs and Ramsar Sites)
National Scenic Areas

Natural Heritage Areas (terminated by the Nature Conservation (Scotland)
Act 2004)

World Heritage Sites

National Parks

scheduled monuments

[Note: Historic Gardens and Designed Landscapes are not listed and do not
frigger the need for EIA)

B.4.19 |In certain cases other statutory and non-statutory designations which are
not included in the definition of ‘sensitive areas’ may also be relevant in
defermining whether EIA is required. Circular 15/1999 at para 39 indicates that,
where relevant, Local Biodiversity Action Plans will be of assistance in defermining
the sensitivity of a location. Urban locations may also be considered sensitive as a
result of their heavier concentrations of population.

B.4.20 Where sfatutory designations other than European or Ramsar sites are
involved, including National Parks, SSSI, NNRs and NSAs, EIA will be
appropriate where the particular natural heritage interest of the area would be
likely to be significantly affected. Elsewhere, in the wider countryside it would be
less likely that an Environmental Statement would be required on the grounds of the
sensifivity of the location. However, the scale or nature of the proposal may be
such as fo require EIA, particularly if a major project is close to a human
seftlement.

B.4.21 In considering the sensifivity of a particular location, regard should also
be had to whether any national or infernationally agreed environmental standards
are already being approached or exceeded. Examples include air quality,
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drinking water and bathing water. Where there are local standards for other
aspects of the environment, consideration should be given to whether the proposed
development would affect these standards or levels.

* Key information *

Box B.4.2
EIA Policy in Respect of International Designations

Generally, Government policy, e.g. in NPPG 14, indicates that any Schedule
2 projects likely to significantly affect any of the following international
designations (whether in them or not) will require an Environmental Statement
fo be submitted:

Classified and Potential Special Protection Areas;
Special Areas of Conservation/Sites of Community Importance; and
Ramsar Sites.

Development with particularly complex and potentially
hazardous effects

B.4.22 A small number of developments may be likely to have significant effects
on the environment because of the UQJ_OC_Q nature of their impact. Consideration
should be given to development which could have complex, longterm or
irreversible impacts, and where expert and detailed analysis of those impacts
would be desirable and would be relevant to the issue of whether or not the
development should be allowed. Industrial development involving emissions which
are pofentially hazardous to humans or the natural environment may fall info this —
category.

Indicative criteria and thresholds

B.4.23 Given the range of Schedule 2 development, and the importance of
location in defermining whether significant effects on the environment are likely, it
is not possible to formulate criteria or thresholds which will provide a universal fest
of whether or not EIA is required. The question must be considered on a case-by-
case basis. To assist in this, Annexe A of Circular 15/1999 sets out indicative
thresholds and criteria. In the Scottish Ministers’ view these offer a broad indication
of the type or scale of development for which EIA is more likely fo be required
and, conversely, an indication of the sort of development for which EIA is unlikely
fo be necessary.

B.4.24 Annexe A of Circular 15/1999 also gives an indication of the types of
impact that are most likely to be significant for particular types of development. It
should not be presumed that developments falling below these thresholds could
never give rise fo significant effects, especially where the development is in an
environmentally sensitive location. Equally, developments which exceed the
thresholds will not in every case require assessment. The fundamental test fo be
applied in each case is whether that particular type of development and its
specific impacts are likely, in that particular location, to result in significant effects

—b—
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on the environment. It follows that the thresholds should only be used in conjunction
with the general guidance, and particularly that relating to environmentally sensitive
locations.

Applying the guidance to individual developments

B.4.25 In judging whether the effects of a development are likely 1o be
significant, Competent Authorities should always have regard to the possible
cumulative effects with any existing or approved development. There are occasions
where the existence of other development may be particularly relevant in
determining whether significant effects are likely, or even where applications for
development should be considered jointly to determine whether or not EIA is
required.

Multiple applications

B.4.26 For the purposes of defermining whether EIA is required, a parficular
application should not be considered in isolation if, in reality, it is properly to be
regarded as an infegral part of an inevitably more subsfantiol development. In such
cases, the need for EIA (including the applicability of any indicative thresholds)
must be considered in respect of the total development. This is not to say that all
applications that form part of some wider scheme must be considered together. In
this context, it will be important fo establish whether each of the proposed
developments could proceed independently and whether the aims of the
Regulations and Directive are being frustrated by the submission of multiple or sub-
divided applications.

Box B.4.3

Competent authorities should press developers to submit complete projects
and complete Environmental Statements to ensure that the aims of the
Regulations and Directive are not being frustrated by the submission of
separate applications, the key fest being whether the proposed developments
could proceed and fully operate as submitted.

Changes or extensions fo existing or approved development

B.4.27 Development which comprises a change or extension to Schedule 1 or
2 development requires EIA only if the change or extension is likely to have
significant environmental effects. This should be considered in light of the general
guidance in Circular 15/1999 and the indicative thresholds in Annexe A
reproduced in Annexe 4 below, taken from Annexe A of Circular 15/1999.
However, the significance of any effects must be considered in the confext of the
existing development. For example, even a small extension to an airport runway
might have the effect of allowing larger aircraft to land, thus significantly increasing
the level of noise and emissions. In some cases, repeated small extensions may be
made to development. Quantified thresholds cannot easily deal with this kind of
‘incremental’ development. In such instances, it should be borne in mind that the
criferia/thresholds in Annexe A of the Circular are only indicative. An expansion of
the same size as a previous expansion will nof automatically lead fo the same
determination on the need for EIA because the environment may have altered since
the question was last addressed.
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B.4.28 Competent Authorities are encouraged in the Circulars to consult other
bodies, where relevant, when deciding whether the effects of a development
proposal are likely to be significant and to 1ake any views expressed info account.

Ovtline planning applications (see further D.11 below)

B.4.29 Where it applies, the Directive requires EIA fo be carried out prior fo the
grant of ‘development consent’. Development consent is defined as 'the decision of
the Competent Authority or Authorities which entitled the developer to proceed with
the development’. Under the UK planning sysfem, it is the planning permission that
enables the applicant to proceed with the development. Therefore, where EIA is
required for a planning application made in outline, the requirements of the
Regulations must be fully met at the outline stage since reserved matters cannot be
subject to EIA.

B.4.30 When any planning application is made in outline, the planning
authority will need to safisfy themselves that they have sufficient information
available on the environmental effects of the proposal to enable them to determine
whether or not planning permission should be granted in principle. In cases where
more information is required, authorities should request further information on the
Environmental Stafement under regulation 19 EIASR 99 and further information on
the ob_o:oo:o? within one month of its submission, under article 4(3) of the
General Development Procedure Order 1992 (6). Guidance on this stage is also
provided in PAN 58 at paragraphs 28-31 and Circular 15/1999.

It will be evident from the explanation in this section, and the collation of
advice on outline planning applications in D.11 below, that all parties should
ensure that all likely significant environmental effects are addressed at outline ™

Box B.4.4

planning application stage and not left for approval of reserved matters.

B.4.31 The planning permission and the conditions attached fo it must be
designed to prevent the development from taking a form—and having
effects—different from what was considered during EIA. This was confirmed in the
case of R V SSTLR ex parte Diane Barker (2001).

B.4.32 The cases of R v Rochdale MBC ex parte Tew (1999) and R v
Rochdale MBC ex parte Milne (2000) [Annexe 7 set out the approach that
planning authorities need to fake when considering EIA in the confext of an
application for outline planning permission if they are fo comply with the Directive
and the Regulations. Both cases dealt with a legal challenge 1o a decision of the
authority to grant outline planning permission for a business park. In both cases an
Environmental Statement was provided. In ex parte Tew the Court upheld a
challenge to the decision and quashed the planning permission. In ex parte Milne,
the Court rejected the challenge and upheld the authority’s decision to grant
planning permission.

B.4.33 In ex parte Tew, the authority authorised a scheme based on an
illustrative masterplan showing how the development might be developed, but with
all details left to reserved matters. The Environmental Statement assessed the likely
environmental effects of the scheme by reference to the illusirative masterplan.
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However, there was no requirement for the scheme fo be developed in
accordance with the masferplan and in fact a very different scheme could have
been built, the environmental effects of which would not have been properly
assessed. The Court held that the description of the scheme was not sufficient to
enable the main effects of the scheme to be properly assessed, in breach of
Schedule 4 of the Regulations.

B.4.34 In ex parte Milne, the Environmental Statement was more detailed; a
Schedule of Development set out the details of the buildings and likely
environmental effects, and the masterplan was no longer merely illustrafive.
Conditions were attached to the permission ‘fo fie the outline permission for the
business park fo the documents which comprise the application’. The outline
permission was restricted so that the development that could take place would
have to be within the parameters of the matters assessed in the Environmental
Statement. Reserved matters would be restricted to matters that had previously been
assessed in the Environmental Statement. Any application for approval of reserved
matters that went beyond the parameters of the Environmental Statement would be
unlawful, as the possible environmental effects would not have been assessed prior
to approval.

B.4.35 The judge emphasised that the Directive and Regulations required the
permission to be granted in the full knowledge of the likely significant effects on the
environment. This did not mean that developers would have no flexibility in
developing a scheme. But such flexibility would have to be properly assessed and
taken info account prior fo granting outline planning permission.

B.4.36 He also commented that the Environmental Statement need not contain
information about every single environmental effect. The Directive refers only to
those that are likely and significant. To ensure it complied with the Directive the
authority would have to ensure that these were identified and assessed before it
could grant planning permission.

B.4.37 The Court of Appeal in ex parte Diane Barker (2001) confirmed this
approach and there are some general conclusions that can be drawn about
applications for outline planning permission:

a. An application for a 'bare’ outline permission with all matters reserved for later
approval is exiremely unlikely to comply with the requirement of the Regulations.

b. When granting outline consent, the permission must be ‘tied" to the
environmental information provided in the Environmental Statement, and considered
and assessed by the authority prior to approval. This can usually be done by
conditions although it would also be possible to achieve this by a planning
agreement (under section 75 of the Town and Country Planning (Scotland) Act

1997).

c. An example of a condifion was referred to in ex parte Milne (2000). ‘The
development on this site shall be carried out in substantial accordance with the
layout included within the Development Framework document submitted as part of
the application and shown on (a) drawing entifled “Master Plan with Building
Layouts”.” The reason for this condition was given as ‘The layout of the proposed
Business Park is the subject of an Environmental Impact Assessment and any
material alteration fo the layout may have an impact which has not been assessed
by that process’ (see paras 28 and 131 of the judgement).

—b—
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d. Developers are nof precluded from having a degree of flexibility in how a
scheme may be developed. But each option will need to have been properly
assessed and be within the remit of the outline permission.

e. Development carried out pursuant fo a reserved matters consent granfed for a
matter that does not fall within the remit of the outline consent will be unlawful.

The Degree of Confidence in Predicting Likely Significant Effects

B.4.38 The EIA Directive requires, amongst other things, firstly, that Competent
Authorities decide whether EIA procedures apply to particular projects, a decision
which in part is based on the likely significant effects on the environment; and
secondly, that they take info account the effects before granting permission. At the
first stage, the responsibility is to consider whether the project is likely to have a
significant effect on the environment. This calls for the exercise of professional
judgement faking info account factors such as nature, scale and location of the
project [see Schedule 3 of the EIA Regulations), knowledge of the local area and
its environment and evaluation of such information as it is reasonable to expect the
applicant to provide af this stage. But the amount of information necessary af this
stage does nof mean you need fo have 'full knowledge’ of every environmental
effect. Only if it is decided that EIA is required, will full and defailed knowledge of
the project's likely significant effects be required.

B.4.39 A helpful judgement in this respect is that of Regina oao Jones v
Mansfield DC where the judge held that in general a lesser degree of information
is needed at the first stage of deciding whether EIA is required at all than at the
second stage where it is necessary to provide the information. He commented that

It is for the authorify fo judge whether a development would be likely to have
significant effects. The authority must make an informed judgement, on the basis of
the information available and to any gaps in that information and to any
uncertainties that may exist, as to the likelihood of significant effects. The gaps and
uncertainties may or may not make it impossible to reasonably conclude that there
is no likelihood of significant environmental effects. Everything depends upon the
circumstances of the individual case.

B.4.40 The judgement also nofed that

Whether sufficient information is available to enable a judgement to be made as
to the likelihood of significant environmental effects is a matter for the authority,
subject fo review by the court on VWednesbury principles.

Can the decision whether to require EIA take account of
conditions and other measures that could ensure that likely
significant effects were rendered unlikely or insignificant?

B.4.41 Conditions can still be used in granting permission to EIA development,
but planning authorifies need to exercise care and judgement fo ensure that
conditions designed to mitigate the likely effects of a proposed development are
not used as a substitute for EIA or to circumvent the requirements of the EIA
Directive. It may be useful to refer to relevant recent case law.

—b—
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B.4.42 Regina oao Lebus v South Cambridgeshire DC involved development
for an egg production unit to house 12,000 free range chickens. A local resident
had written fo the planning authority in 2000 suggesting that EIA was required for
this development. After a meefing and discussion with the applicant, the planning
officers dealing with the case took the view that this was not EIA development and
the applicant was told informally that EIA was not required. The planning officer
dealing with the case made no written record of his conclusions. At the meefing
the officers concluded that the potential adverse impacts of the development would
be insignificant with proper conditions and management enforceable under a
section 106 planning obligation [equivalent to a S.75 Planning Agreement in
Scofland). Planning permission was granted subject to conditions in 2002. The
resident challenged the decision by judicial review.

B.4.43 The Court allowed the appeal and quashed the planning permission. So
far as planning conditions and EIA are concerned it held

it is not appropriate for a person charged with making a screening decision o
start from the premise that although there may be significant impacts, these can be
reduced fo insignificance by the application of conditions of various kinds. The
appropriate course in such a case is fo require an environmental statement and the
measures which it is said will reduce their significance.

B.4.44 The message from Lebus is that where proposed development is EIA
development the use of conditions cannot be used to substitute for the proper
assessment procedure. To do so would simply negate the purposes of the
Directive. It is also clear from this case that planning authority staff need to make
formal screening opinions on Schedule 2 applications.

B.4.45 The question of planning conditions was also considered in Gillespie v
First Secretary of State and Bellway Urban Renewal. In this case the First
Secrefary of State granted planning permission for a housing development on the
site of a former gas works. One of the former gasholders was sill in situ. Soll
surveys on the site had been carried out and revealed confamination but the type
and extent was not fully known, particularly of that below the gasholder. The First
Secrefary of State, however, considered that there was no need for an EIA. He
permitted the development subject to conditions to carry out a detailed site
examination fo esfablish the nature, extent and degree of the site contamination
and fo remedy it prior fo commencement of the development. The remediation
strategy would rely upon tried and tested methods so there was no reason to
assume they would be unsuccessful in removing the contamination.

B.4.46 In quashing the First Secretary of State's decision, the Court of Appeal
held that on considering whether an environmental impact assessment was
required before planning permission could be granted the First Secretary of State
did not have to ignore proposed remediafion measures, but neither could he
assume that, in a case of any complexity, they would be successfully implemented.
The extent to which such measures could be taken into account in screening
decisions would depend on the facts of each individual development having
regard fo:

a. the extent of the investigation into the impact of the development and
environmental problems arising from it, up fo the time of the screening decision;

b. the nature of the proposed remedial measures including uncertainties;
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c. the extent to which those have been particularised;
d. their complexity;

e. the prospects of their successful implementation;

f. the prospect of adverse environmental effects in the course of the development,
even if of a temporary nature;

g. the final effect of the development.

B.4.47 Gillespie indicates that remediation measures need not be ignored when
making decisions about the likely significant effects of proposed development. But
care and judgement have fo be exercised. Remedial measures that are well-
esfablished and uncontroversial, e.g. cleaning wheels of lorries and covering their
loads to minimise dust efc., may well be taken info account. In more complex
development, and/or where the nature of the proposed remediation measures is
likely to be more complex and possibly less clearly established, it may be less
appropriate to take the proposed measures info account. It is important that the
offer of remediation measures is not used fo frustrate the purpose of the EIA
directive or serve as a surrogate for if.

B.4.48 See dlso the cases of R v Rochdale MBC ex parte Tew and R v
Rochdale MBC ex parte Milne in respect of outline planning applications af
B.4.32 above.
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B.5 Provisions Introduced for Projects that Require a
New Consenting Procedure

Part A
Use of Uncultivated Land and Semi-Natural Areas for Intensive
Agriculture (ULSNA)

Outline of the provisions and procedures

B.5.1 In order to fill a gop in the coverage of projects that may be subject to
the EIA process, a new consenting procedure was infroduced on 4th February
2002, by the Scoftish Ministers, for the use of uncultivated land and semi-natural
areas for infensive agriculiure (ULSNA). The process comprises a new regulatory
procedure. In outline:

a. the Regulations make the Scottish Ministers (SEERAD) the Competent Authority;

b. the Regulations define a project involving the use of uncultivated land or semi-
natural areas for intensive agricultural purposes [Reg. 3); and

c. prohibit such a project from being carried out without a screening opinion
Reg. 4);

d. if the screening opinion concludes that the project is likely to have a significant
effect on the environment it becomes a relevant project [Reg. 5);

e. no relevant project can be undertaken without consent (Reg. 6);

f. the application for consent must be accompanied by an Environmental
Statement which is then subject to publicity and consultation and taken into
®© account by SEERAD before a consent can be granted (Reg. 9).

B.5.2  Thus, the EIA process is engaged for any project likely to have
significant environmental effects that may involve the intensification of agriculture on
uncultivated land or semi-natural areas. The Regulations go on to provide for the
familiar steps in EIA including:

a. Statutory bodies must provide information fo assist the preparation of the
environmental statement (Reg. 8.

b. The applicant can ask for a scoping opinion from SEERAD as to the information
fo be provided in the Environmental Statement [Reg. 7).

c. SEERAD can require further information to be submitted (Reg. 10).

d. Statutory bodies must be consulied on the Environmental Statement and it must

be publicised (Reg. 9).
e. There are provisions for fransboundary effects (Reg. 11).
f.  SEERAD must defermine the application for consent taking account of the

Environmental Stafement and having regard fo the requirements of the Habitats
Regulations (Reg. 13).
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Section B.5 Part B
Review of Old Mineral Permissions

B.5.3  Schedules 8, 9 and 10 of the Town and Country Planning (Scotland)
Act 1997 require the review of old mineral permissions but did not contain any
provisions for the requirement for EIA in respect of associated applications for the
approval of conditions that would be made by operators to the planning
authorifies as part of the review procedure. In February 1999, the House of lords
ruled in R v North Yorkshire County Council ex parte Brown and Cartwright
(the Wensley Quarries case] that the defermination of a pre-1948 Interim
Development Order application for new planning conditions constitutes
development consent for the purposes of the EIA Directive, the effect of which was
fo require planning authorities fo consider the need for EIA in such cases. The
subsequent case of R v Peak District National Park ex parte Bleaklow Industries
Ltd means that the Directive will also apply fo the review of old permissions from
1948 1o 1982 and subsequent periodic reviews of all mineral permissions. To
accommodate this change, the Government infroduced new Regulations in 2002.

B.5.4  Regulation 28[A(19)) of the Environmental Impact Assessment (Scotland)
Review of Old Mineral Permissions Regulations (2002) (EIASROMPRO2) states that
the deemed consent provisions of para 14(6)(b] of Schedule 8, para 9(8) of
Schedule @ and para 6[7) of Schedule 10 of the Town and Country Planning
[Scofland) Act 1997 no longer apply where EIA may be required unless either the
planning authority has adopted a screening opinion or the Scoffish Ministers have
made a Screening Direction fo the effect that EIA is not required.

B.5.5 Regulation 28A(15-18) provides that where a planning authority
requires an Environmental Statement they shall nofify the operator and specify the
dafe by which the statement is required. If on receipt of such a notification, the
operator accepts that such an EIA is required, they must: write within & weeks or
other agreed period from the date of notification stating that the operator accepts
EIA is required and proposes fo provide it by the specified date; and submit the
statfement and any documents required by Reg. 13 EIASR 99 by the specified
date. If the operator disputes the need for EIA they must request within the 6 week
period a screening direction from the Scottish Ministers.

39

B.5.6  The deemed approval of conditions is ended but there is a right of
appeal against non-defermination of applications for new conditions (Reg. 28A(23

and 24)).

B.5.7  With a few minor exceptions o adjust fo the procedures for ROMPs, the
provisions of the EIASR 99 apply fo the cases where EIA is required for ROMPs,
see further Annexe 2 Table 3 Part 1 below. SEDD Circular 1/2003 provides

further guidance on the procedures.
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B.6 The Contents of an Environmental Statement
[See Annexes 1, 2 and 3]

B.6.1  Paragraphs 64 onwards of Planning Advice Nofe (PAN) 58 and
Regulation 2(1) and Schedule 4 Parts | and Il of the EIASR 99, describe the
contents of an ‘Environmental Statement’. Essenfially, an Environmental Statement is
the written output of the developer's EIA team. It is infended to provide the focus
for the EIA process by setting out all of the relevant information on which the public
and consultees may then comment and which the Competent Authority must then
take into account in making the decision.

B.6.2 In the case of Berkeley v SSETR, the House of lords commented that an
Environmental Stafement must not be a paper chase. Llord Hoffman said, ‘the point
about the Environmental Statement contemplated by the Directive is that it
constitutes a single and accessible compilation, produced by the applicant at the
very start of the application process, of the relevant environmental information and
the summary in nontechnical language.”

B.6.3 lis primary purpose, therefore, is fo inform the decision maker of the
environmental implications of the development. It should also inform statutory
consultees, other interested bodies and members of the general public and provide
a basis for consultation and debate.

* Key information %

Box B.6.1
An Environmental Statement should:

® be a ‘stand-alone’ and complefe document (though not necessarily a single
volume);

® provide enough detail fo allow readers to form an independent judgement;

® be unbiased, neither advocating the project nor affempting fo serve public
relations purposes; and

® ovoid fechnical discussion and terminology except where absolutely
necessary.

B.6.4  The EC Directive specifies, in Annexe Ill, and the EIASR 99 in Schedule
4 Part I, the information which must be included in an Environmental Statement.
However, recognising that there may be occasions when some information may
not be relevant fo the consent procedure or may be impractical o collect, they
also specify other information that an Environmental Statement may reasonably be
required fo include, by way of explanation or amplification (EIASR 99 Sch. 4 Part
I} (see also Box B.6.3 below). The equivalent requirements in other Regulations are
referred 1o in Annexe 2, Table 3 below.

B.6.5  Thus, Regulation 2 of the EIASR 99 states that an Environmental
Statement

a. means a statement that includes such of the information referred to in Part | of

Schedule 4 [Box B.6.3 below] as is reasonably required fo assess the
environmental effects of the development and which the applicant can, having

—b—
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regard in particular fo current knowledge and methods of assessment, reasonably
be required to compile, but

b. that includes at least the information referred to in Part Il of Schedule 4
[Box B.6.2 below].

* Key information *

Box B.6.2

Information that MUST be included in an Environmental Statement — the
minimum requirement.

@ A description of the development proposed, comprising information about
the site and the design and size or scale of the development
[EIASR 99 Sch. 4 Part Il (1]

® A description of the measures envisaged in order to avoid, reduce and,
it possible, remedy significant adverse effects (the mitigating measures)
[EIASR @9 Sch. 4 Part Il (2)].

® The dafa required to identify and assess the main effects which that
development is likely fo have on the environment
[EIASR 99 Sch. 4 Part Il (3]].

® An outline of the main alternatives studied by the applicant or appellant
and an indication of the main reasons for the choice, taking info account
the environmental effects

[EIASR 99 Sch. 4 Part Il (4]].

® A non-technical summary of the above information
[EIASR 99 Sch. 4 Part Il (5)].

B.6.6 However, it should be noted that if matters in Box B.6.3 are not
included in an Environmental Statement, but the Competent Authority decides that if
is reasonably required fo give proper consideration to the likely environmental
effects of the proposed development, the Competent Authority can require the
developer [by giving nofice in writing) fo submit the information specified in
writing, but the Authority must have regard in particular fo current knowledge and

methods of assessment [Regulations 19, 36 and 60 EIASR 99).

B.6.7  The responsibility for carrying out the studies for the Environmental
Statement and reporting the findings is placed on the developer although there are
statutory responsibilities for public bodies to make available the relevant
information which they hold. Some environmental issues, however, fall outside the
competence or knowledge of any individual developer. In particular, the accurate
characterisation of cumulative impacts of many developments in any one region or
locality can rarely be satisfactorily assessed by individual developers. The
regulations require the developer fo include alfernatives which have been
considered; if no alternatives have been considered none need be included in
the Environmental Statement (see further para B.6.9 below). An analysis of
alternatives which, for example, involve different approaches to meeting social
needs [rail travel instead of road, for example, or energy conservation instead of a
new oil ferminal) cannot reasonably be expected in a project Environmental
Statement.

—b—
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Electronic Versions

B.6.8  Environmental Statements are increasingly available on CD or DVD and
distribution in this form is compliant subject to the caveats explained in paragraphs

D.1.8 and D.1.9 below.

* Key information *

Box B.6.3

Matters normally to be included in an Environmental Statement which is
reasonably required to assess the environmental effects of the development
and which the applicant can reasonably be required fo compile [subject to
the minimum requirements listed in Box B.6.2 above).

® Descripfion of the development [EIASR 99 Sch. 4 Part | {1)]

A description of the development including, in particular:

a. the physical characteristics of the whole development, and the land use
requirements during the consfruction and operational phases;

b. the main characterisfics of the production processes, for instance, the
nature and quantity of the materials fo be used:;

c. an estimate, by type and quantity, of expected residues and emissions
(water, air and soil pollution, noise, vibration, light, heat, radiation efc.)
resulting from the operation of the development.

@ Alternatives considered [EIASR 99 Sch. 4 Part | (2)]

An outline of the main alfernatives studied by the applicant or appellant and
an indication of the main reasons for choosing the development proposed,
faking info account the environmental effects.

@ Raseline environmental information [EIASR 99 Sch. 4 Part | (3)]

A description of the aspects of the environment likely to be significantly
affected by the development including, in particular, population, flora and
fauna, soil, water, air, climatic factors, material assets, including the

42

architectural and archaeological heritage, landscape and the inferrelationship
between these factors.

@ Environmental effects [EIASR 99 Sch. 4 Part | (4)]

A description of the likely significant effects of the development on the
environment which should cover the direct effects and any indirect, secondary,
cumulative, short, medium and longferm, permanent and femporary, positive
and negative effects of the development resulting from:

the existence of the development;

the use of natural resources;

any emission of pollutants, creation of nuisances, and elimination of waste;
and the description by the applicant or appellant of the forecasting methods
used fo assess the effects on the environment.

® Mitigation measures [EIASR 99 Sch. 4 Part | (5)]
A description of the measures envisaged fo prevent, reduce and, where
possible, fo offset any significant adverse effects on the environment.

® A nonechnical summary of the above information [EIASR 99 Sch. 4 Part |
(6]
@ Technical difficulties and limitations [EIASR 99 Sch. 4 Part | (7)]

An indication of any difficulties, such as technical deficiencies or lack of know-
how, encountered in compiling the required information.

—b—
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The Assessment of Alternatives

B.6.9  Circulor 15/1999, Annexe C, paragraph 2 states that the
Environmental Statement should contain “An outline of the main alternatives studied
by the applicant or appellant and an indication of the main reasons for his choice,
taking info account the environmental effects’ This reflects the requirements of the
Regulations and Directive (see Box B.6.3 above]. The following points seem clear:

a. an applicant or appellant does not have to consider alternatives; but if they do
b. they must provide an ‘outline of the main alternatives studied’; and

c. for each of the main alternatives studied, an indication of the main reasons for
the choice, that is, why the alternative was not adopted, taking account of its
environmental effects and those of the submitted project; noting that

d. the predicted environmental effects of the alternatives rejected may have been
better or worse than the submitted project, so EIA does not absolutely constrain the
selection of the submitted project in preference fo alternatives studied, but it is
reasonable to expect that a rational explanation would be included in the
Environmental Statement as to why a more, or less, environmentally harmful project
was chosen for submission.
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B.7 Importance of Compliance with the Directive

B.7.1 ltis clear from this Handbook that the EIA process is complex and
involves many decisions and judgements, all of which could be challenged by an
aggrieved party either through the domestic Courts or by reference fo the European
Commission.

B.7.2  Failing fo comply with the Regulations may make a decision fo grant
permission unlawful and lead to it being quashed by the Court. Although the Court
has the power not to quash decisions where there has been procedural
impropriety, this discretion is very limited in cases involving EIA because of the
duty to comply with EC legislation. It can only be exercised where there has been
‘substantial compliance’ with the Directive.

B.7.3  If the project is one fo which the Regulations apply it is essential to
comply fully with them. It is not sufficient to argue that EIA was not necessary
because all of the information that could have been in the Environmental Statement
was available elsewhere and was taken into account before the decision was
taken; or that had an Environmental Statement been available the decision would
have been the same.

B.7.4  In Berkeley v SSETR, the House of Lords unanimously emphasised the
need to comply with the Regulations. It took the view that when considering
compliance with the Regulations it was necessary to consider the EIA Directive. The
Lords stressed that the importance of the EIA process extended beyond the decision
on the application. lis purpose is to provide individual citizens with sufficient
information about the possible effects and give them the opportunity to make
representations. The Court was not entitled to decide after the decision had been
made that the requirement of EIA could be dispensed with on the ground that the
outcome would have been the same even if these procedures had been followed.
In his leading judgement, Lord Hoffman noted that the Directive did not allow
Member Stafes fo freate ‘a disparate collection of documents produced by parties
other than the developer and traceable only by a person with a good deal of
energy and persistence as satisfying the requirement fo make available fo the
public the information which should have been provided by the developer’.

B.7.5 Individuals may complain fo the European Commission that planning
and other types of applications should have been subject fo EIA, or that where EIA
was underiaken the procedures were not followed correctly or the information in
the Environmental Stafement was inadequate. This can lead to formal legal
proceedings between the Commission and the United Kingdom. This can be
lengthy and prolonged and can increase uncertainty for developers and planning
authorities.

B.7.6  Nothing can guarantee there will be no legal challenge. But all those
involved in the EIA process can minimise the risk of such challenge being
successful by ensuring compliance with all of the Regulations. For planning
applications particularly:

® All applications should be properly screened and copies of screening
opinions placed on the planning register.

® Environmental Statements should contain all of the information required by
Schedule 4 of the Regulafions.
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@ All of the significant effects that the project is likely to have on the
environment should be identified and taken into account prior to a decision
fo allow the project to go ahead.

@ The permission that is granted should relate only to the project whose
environmental effects have been described, assessed and mitigated in the
Environmental Statement.

® A record of all decisions and the reasons for them should be kept.
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Part C

Prior to the Submission of the
Environmental Statement
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C.1 Deciding whether EIA is Required: the ‘Screening’ Process
See also Section B.4 above and Annexe 4

Stage 1:
Before Submission of the
Environmental Statement

Step in the EIA Process

Requiring submission of an Environmental Statement

Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicting environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2:

Submission of Environmental
Statement and Consideration of
Environmental Information

Consultation and publicity
Requiring more information

Negotfiating modifications to the project

Considering the environmental information

Submission of Environmental Statement and project application for consent

Table C.1.1 Summary of References for Equivalent Requirements in all EIA Regulations

for Deciding whether EIA is Required

Regulations Reference
Development requiring planning permission EIASR 99 Regs 4-6
Development by a PA including local roads EIASR 99 Reg. 22
Unauthorised development on appeal EIASR 99 Reg. 30-31
Review of old mineral permissions EIASROMPRO2 /EIASRQQ Regs 4-6 and 28A
Motorways and frunk roads EIASR 99 N/A
Drainage improvements EIASR 99 Reg. 56
Marine aquaculture EIAFishFarmMWR 99 Reg. 4
Forestry works ElAForestrySR 99 Reg. 5-8
Use of uncultivated land and semi-natural areas  ULSNARO2 Regs 4 + 5
for agriculture
Irigation, drainage and water management for  EIAWaterMRO3 /EIASROQ Regs 4-6
agriculture
Electricity power stations >50MW and ElecWorks EIASR OO Reg. 5
overhead lines
Offshore electricity power stations >1MW OffshoreGenSinsR02/ Reg. 5

ElecWorks EIASR 0O
Cas pipelines not requiring planning permission  PGasTransPVWEIAR 99 Reg. 6
Offshore oil and gas and pipelines OffshorePPPAEER 99 Reg. 6, 11 and 12
Other pipelines PipelineWEIAR OO Reg. 4
Decommissioning nuclear installations NuclearREIADR 99 N/A

Harbours, docks, piers and ferries

HarbourVWEIAR 99

Reg. 4 & Sch. 3(5) HA
1964

Note that the criteria and tests required to determine which projects are subject to EIA are set out in
section B.3 and B.4, this section is about the procedures relating to the screening process.

—b—
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C.1.2  Competent Authorities have a sfatutory duty to consider whether any
project which they may be responsible for authorising is a project that should be
subject to the EIA process. The developer can use sfatutory procedures to ask the
Competent Authority or the Scotfish Ministers whether an Environmental Statement
will be required for a project. Guidance on this stage is also provided in PAN 58
at paragraphs 28-31 and 35-37 and in Circular 1/2003 paras 28-31 and
Circular 3/2003 paras 8-9.

Introduction

C.1.2  Reference is made here fo sections B.3 and B.4 and Annexe 4 which
explain which projects require EIA. It is the responsibility of the competent authority
to ensure that all relevant applications are 'screened” to establish whether EIA is
required. In a planning authority, this will normally be carried out by the officer
dealing with the planning application. But the decision is taken on behalf of the
planning authority so if is important to ensure that the officers have delegated
authority fo do so. In R v St Edmundsbury Borough Council ex parte Walton o
decision of the planning authority fo grant planning permission was overturned
because a decision not to require EIA was faken by an officer who had no formal
delegation. PAN 58 gives best pracfice guidance advice in terms of the
management of EIA applicafions.

C.1.3  Where EIA is required, the authority must provide a written statement
giving full reasons for its decision. There is no similar requirement where the
authority decides that EIA is nof required. However, it would be prudent for the
authority fo make and refain for its own use a clear record of the issues considered
and the reason for its decision. This would be very useful in the event of any
challenge fo the planning decision based on EIA grounds (see B.7 above).

C.1.4  If the project is EIA development the Competent Authority is prohibited
from giving consent to the project until it has taken the environmental information
info account [e.g. Reg. 3 EIASR 99) unless it is ‘exempt development’. Exempt
development is development which comprises or forms part of a project serving
national defence purposes or a project in respect of which the Scottish Ministers
have sent a copy of a direction fo the relevant planning authority directing that the
particular proposal is exempted from the application of the EIA regulations (Reg. 2

EIASR 99).

* Key information *

Box C.1.1

The decision whether or not an EIA should be carried out for projects
covered by the Regulations is a matter for the Competent Authority (e.g. the
planning authority, Forestry Commission, the Scoffish Ministers etc. ).

Developer’s Options as to the Submission of an Environmental
Statement

C.1.5  If the project is a Schedule 1 project the developer has no option but fo
submit an Environmental Statement. However, if it is a Schedule 2 project, the
developer has three courses of acfion. He can:

®  Submif an Environmental Statement with the application for a consent, in
which case the EIA process is inifiated.

—b—
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®  Ask the Competent Authority for a screening opinion, which is a
defermination whether an Environmental Statement will be required.

®  Submit an application without an Environmental Statement.

Procedures for establishing whether or not EIA is required
(‘screening’)

C.1.6  The determination of whether or not EIA is required for a particular
development proposal can fake place af a number of different stages:

a) The developer may decide that EIA will be required and submit a statement
which he refers to as an Environmental Statement for the purpose of the Regulations
with the planning application.

b] The developer may, before submitting any planning application, request a
screening opinion from the planning authority. If the developer disputes the need
for EIA [or a screening opinion is not adopted within the required period), the
developer may apply to Scotfish Ministers for a screening direction. Similar
procedures apply fo permitied development (see below).

c) The planning authority may defermine that EIA is required following receipt of a
planning application. Again, if the developer disputes the need for EIA, the
applicant may apply fo Scottish Ministers for a screening direction.

d) Scottish Ministers may determine that EIA is required for an application that has
been called in for their determination or is before them on appeal.

el Scoftish Ministers may direct that EIA is required at any sfage prior to the
granfing of consent for particular development.

C.1.7 A developer may ask the Competent Authority for a screening opinion
whether an Environmental Statement will be required before submiting the
application (e.g. Reg. 5(1) EIASRY9). The Competent Authority has 3 weeks (or
such extended period as agreed between the parties) from receipt of the request in
writing fo provide its opinion, in writing (Reg. 5(4) EIASR9).

C.1.8  The Competfent Authority may ask the developer for any additional
information (Reg. 5(3) EIASRO9) necessary to give an opinion, and may consult
any of the statutory consultees (see section D.2 below) before giving their opinion.
Where the Competent Authority decide whether or not an Environmental Statement
is required and they adopt a screening opinion, they must notify the developer in
writing (Reg. 5(5) EIASR 99).

C.1.9  To avoid unnecessary delays it is important that every attempt should be
made fo issue screening opinions within the statutory 3 week period. The
regulations do, however, allow for the authority and the applicant to agree a
longer period. Unless there is such agreement, the authority has no legal authority
fo request EIA beyond the 3 week period. However, if it had not issued a
screening opinion and it considered that EIA was required the authority could seek
fo persuade the applicant voluntarily to carry out an assessment and provide an
Environmental Statement, which would be submitted in accordance with the
Regulations. It can also request the Scoffish Ministers fo issue a screening direction
to determine whether EIA is required.
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C.1.10 An authority can change its mind about a screening opinion, but should
do so within the statutory period unless there is prior agreement of the applicant fo
extend the period. It is possible that additional information about the effects of the
project not known to the authority when ifs screening opinion was given will come
fo light before a decision is taken on the application. If that information indicates
that EIA is required the authority must not ignore it simply because it has already
issued an opinion that EIA is not required. If the authority itself is unable to change
its opinion, it should request a screening direction from the Scottish Ministers (who
have a general power to direct whether EIA is required) before any decision is
taken on the application.

C.1.11 The case of Fernback and Others v Harrow LBC cddressed this issue.
In this case the Court held that a 'negative’ screening opinion issued by a
planning authority did not determine whether an application for planning
permission was 'EIA Development” and a ‘positive” one by the Planning Authority
was deferminative only in the absence of one by the Secretary of State (Scottish
Ministers). On the other hand, an opinion by the Secrefary of State, either way, is
determinative.

C.1.12 Failure by the Competent Authority to give an opinion in the three week
period (or such extended period as agreed between the parties) means that the
developer is entitled to request a screening direction from the Scoftish Ministers.
The developer may also request a screening direction from the Scottish Ministers
where aggrieved by the decision of the Competent Authority to require EIA (Reg.
5(6) EIASR 99). A request for a screening direction can be made by the developer
even if the Competent >c}o:7\ ﬁmo_c:mg further information to be submitted and
the information has not been submitted [this is in case the Competent Authority’s
requirements are unreasonable) (Reg. 5(7) EIASR 99).

C.1.13 The Scottish Ministers have 3 weeks (or such extended period as agreed
between the parties) within which to give nofice in writing fo the applicant of the
screening direction. Such a Direction is final and the Scottish Ministers must inform
the applicant and the competent authority of their decision (Reg. 7 EIASR 99).

C.1.14 If a Competent Authority receives an application for consent, for a
Schedule 1 or Schedule 2 project likely to have significant effects on the
environment, it has three weeks (or such extended period as agreed between the
parties) within which fo give nofice in wrifing to the applicant that an
Environmental Statement should be submitted (Reg. 7 EIASR 99). In making this
decision the Competent Authority may consult the sfatutory consultees [see section

D.2 below).

C.1.15 If the applicant receives from the Competent Authority a nofice that in
their opinion an Environmental Statement must be submitted, the applicant has
three weeks in which to either:

a. confirm that a Statement will be submitted; or
b. unless the Scoftish Ministers have already made a screening direction, inform
the Competent Authority that the developer is writing to seek a screening direction

from the Scottish Ministers (Regs & and 7 EIASR 99).

C.1.16 If no Environmental Statement is submitted, or no request made to the
Scoftish Ministers for a screening direction, or the Scoftish Ministers direct that an

Close
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Figure 2
The Procedure for Establishing whether an EIA is Required
NB This Figure is based on Figure 1, page 8 of Circular 15/1999

Application for Planning Permission

Is the
project listed in
Schedules 1 or 2 of
the Regulafions®

Yes — Schedule 1

No EIA is not
required

Yes — Schedule 2

Is it in a

‘sensitive
]

area’@

Yes

meet any of the
relevant thresholds or
criteria in column 2

of Schedule 22

No EIA is not
required ©

Is it likely
fo have any significant
effects on the environment2
Use indicative criteria

Indicative

No EIA is not
required

criteria from
Circular

15/99
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Environmental Statement is required but none is submitted, the application is not
actually invalid but consideration of the application is suspended until and unless
an Environmental Statement is submitted. It would, however, be open fo the
Competent Authority to refuse permission on the grounds of inadequate information
and, in any event, the Competent Authority should not grant any consent. (See
Reg. 45 EIASR 99 and Circular 15/99 paragraph 50.)

C.1.17 The procedure for establishing whether most development projects under
the EIASRY9 should be subject to EIA is shown in Figure 2 below.

Screening Processes for Projects Using Uncultivated Land and
Semi-Natural Areas for Intensive Agriculture (ULSNA)

C.1.18 To avoid duplication, the ULSNA Regs do not apply fo any project
that is:

a. exempt by the Scottish Ministers or, in any event;
b. subject to the Environmental Impact Assessment (Scotland) Regulations 1999; or

c. an afforestation/woodland planting project described in Reg. 3(2) of the EIA
(Forestry) (Scotland)] Regulations 1999.

C.1.19 Ciritical to the application of the ULSNA procedure is an understanding
of the process for determination as to which plans and projects are o “relevant
project’. Firstly, the meaning of what consitutes a project needs to be understood.
Reg. 2 defines a project very widely and should be interpreted widely to avoid
any possibility of a breach of the requirements of the EIA Directive (see sections
B.4 and B.7 above). A project means any infervention in the natural surroundings
and landscape involving the use of uncultivated land or semi-natural areas for
intensive agricultural purposes, including but not limited fo carrying out construction
works or installations or schemes.

C.1.20 ltis not always easy to define what may constitute intensive use in
particular circumstances. For example, intervention in management by ferfilising,
reseeding or ploughing is likely fo be clear in most cases, but other actions such
as introduction of grazing, or increasing grazing levels, may be much more
difficult to define as infensification. In this confext, ‘agricultural’ purposes has the
same meaning as the Agriculture (Scotland) Act 1948. However, ‘infensive’ is not
defined, but for the purposes of the Regulations should generally be regarded as
any change to the agricultural use or management of the land that would lead to
any increase in production or output or anything else that may adversely affect the
characteristics or extent of the uncultivated land or semi-natural habitats.

C.1.21 Some kinds of construction works, installations and other schemes will
consfitute development requiring planning permission and all of those will be
assessed under the Environmental Impact Assessment (Scotland)] Regulations 1999.
The ULSNA regulations apply fo projects that do not require other forms of
consent, for example, drainage, reseeding, ploughing efc.

C.1.22 Reg. 4 requires that no person shall begin or carry out a ‘project’
without first obtaining a screening decision. The screening process is intended to
defermine which projects should be subject to EIA. All projects must be assessed.
Those that are considered likely to have significant environmental effects are called
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'relevant projects’ and must be subject to an application for consent and thereby
go through the EIA process. Those projects that will not be likely to have significant
environmental effects do not need to be subject to an application for consent, will
not require consent and do not need fo be subject fo the EIA process.

C.1.23 Reg. 5 and procedures established by SEERAD mean that anyone
proposing fo undertake a project, as defined, must submit to SEERAD a completed
proforma including details of the location (on a plan), nature, extent and purpose
of the project and its possible effects on the environment and such other
information or representations as the applicant may wish to make (Reg. 5(1)). It
should be noted, however, that in respect of the nature, extent and purpose of the
project and its possible effects on the environment, the regulations require only a
"brief” description. It is not a requirement to submit an Environmental Statement af
this stage. SEERAD can ask for further information only to the extent necessary fo
make a screening opinion, not necessarily that required to defermine an
application for consent (see also section B.4 above)

C.1.24 The criteria for deciding whether any project subject fo a screening
application is likely to have significant environmental effects are set out in Schedule
1 of the Regulations. Any project which SEERAD considers to be likely fo have a
significant effect on a Natura 2000 site shall automatically be subject to the
consent procedure and must be subject fo EIA.

C.1.25 SEERAD has 35 days in which to decide whether the project being
screened is a relevant project’ (i.e. one that will be likely to have significant
environmental effects]. The 35 days runs from 'the nofified date’ [please see below
for a definition). Upon making the decision SEERAD must notify the applicant and
consultees who might wish to be informed and enter the decision in a public
register. The decision must include full reasons. If an applicant has not received a
decision in the 35 day period, or longer period agreed with SEERAD, the project
is deemed to be a relevant project (subject to consent and EIA), unless and until 0
SEERAD issues a screening decision to the contrary.

C.1.26 A screening decision is valid for 3 years after which time a project
would need to be resubmitied for screening. The 3 year period runs from ‘the
nofified dafe’ which is

a. the date SEERAD notifies the applicant that they received the application; or
b. the date that SEERAD required further information fo be provided; or

c. such dafe as may be agreed between SEERAD and the applicant.
Permitted Development

C.1.27 The Town and Country Planning (General Permitted Development)
[Scotland)] Order 1992 (GPDO) grants a general planning permission (usually
referred to as permitted development rights) for various specified types of minor,
non-contentious developments, or developments that need another regulatory
consent, the procedures for which would merely duplicate the planning process
le.g. Land Drainage Consents and Harbour Revision Orders). The majority of
permitied developments are very unlikely fo fall within any of the descriptions in
Schedules 1 or 2, but it is possible that some might, for example a large scale
water management scheme for agriculture.
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C.1.28 The provisions of the Permitted Development Order (insofar as they relate
to Schedule 1 or Schedule 2 development] are amended by regulation 47(4)
EIASR 99 so that:

a. Schedule 1 development is not permitted development. Such developments
always require the submission of a planning application and an Environmental
Statement.

b. Schedule 2 development does not constitute permitted development unless the
planning authority has adopted a screening opinion to the effect that EIA is nof
required. Where the authority’s opinion is that EIA is required, permitted
development rights are withdrawn and a planning application must be submitted
and accompanied by an Environmental Statement.

These requirements do not apply to certain types of permitted development,

described below in paragrophs C.1.30-32.

C.1.29 A request for a screening opinion in relafion fo permitied development
should be made in accordance with the provisions which apply to requests for a
pre-application screening opinion set out in Reg. 5 EIASR99 and paras C.1.6 to
C.1.17 above. There are similar rights to request Scottish Ministers to make a
screening direction if a developer disagrees with an opinion that EIA is required,
or where the planning authority fails to adopt any opinion within 3 weeks (or such
longer period as is agreed in writing). Such requests should be made in
accordance with the procedures in Reg. 6 EIASR 99. Requests to the planning
authority for a screening opinion can be made alongside any “prior nofification’
which may be required in relafion to any particular form of permitted development.

Permitted Development (exceptions to the Town and Country
Planning EIA Provisions)

C.1.30 The provisions described in paragrophs C.1.27 to C.1.29 above do
nof apply to the following permitted developments because these are either
exempted by the Directive or subject to other consenting procedures to which other
EIA regulations, or other parts of the EIASR 99 apply (Regulation 47(3), (4], (5),
(6) EIASR 99):

a) Part 7 forestry buildings and operations [because they are subject fo the

Forestry EIA Regulations [EIAForestrySRO9).

b) Class 26 of Part 8 development comprising deposit of waste material resulting
from an industrial process [excluded because it concems projects begun before the
date on which the Directive came info operation).

c) Part 11 development under local or private acts or orders (being exempt as
described in paragraph B.3.10 abovel.

d) Class 39(1](a) of Part 13 development by public gas transporters (because they
are subject to the Gas Transporters EIA Regulations (PGasTransPWEIAR 99).

e] Class 58 of Part 17 development by licensees of the Coal Authority (because it

concems projects begun before the date on which the Direcfive came info
operation).

—b—
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f} Class 64 of Part 18 deposit of mining wasfe (because it concems projects
begun before the date on which the Directive came into operation).

gl Class 20 Part 6 land drainage development that is subject to the land
Drainage EIA procedures under Part IV of the EIASR 99 (because they have their
own EIA procedure in Part IV).

C.1.31 Certain developments permitied by classes 54, 59, 60 and 63 [certain
types of mineral and mineral waste operations) and begun before 1 August 1999
are also excluded, but these provisions are complex and you will need specialist
advice on these rare cases.

C.1.32 Development which comprises or forms part of a project serving national
defence purposes is excluded by virtue of Article 1.4 of the Directive (see
definition of ‘exempt development’” in the glossary below [regulation 2(1] and at

C.1.4.).

57
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C.2 Requiring the submission of an Environmental Statement

Step in the EIA Process

Deciding whether EIA is required

Preliminary contacts and liaison

Stage 1:

Before Submission of the

Environmental Statement
Scoping the Environmental Statement
Information collection
Describing baseline environmental information

Predicting environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2:

Submission of Environmental
Statement and Consideration of
Environmental Information

Consuliation and publicity
Requiring more information

Negotiating modifications to the project

Considering the environmental information

Submission of Environmental Statement and project application for consent

Table C.2.1 Summary of References for Equivalent Requirements in all EIA Regulations

for Requiring Submission of an Environmental Statement

Regulations Reference
Development requiring planning permission EIASR 99 Regs 3, 7 + 9
Development by a PA including local roads EIASR 99 Reg. 22
Unauthorised development on appeal EIASR 99 Regs 29, 33-34
Review of old mineral permissions EIASROMPRO2 /EIASRO9 Regs 3-9 + 28A
Motorways and trunk roads EIASR 99 N/A
Drainage improvements EIASR 99 Reg. 57
Marine aquaculture EIAFishFarmMWWR 99 Reg. 3+ 5
Forestry works ElAForestrySR 99 Reg. 4
Use of uncultivated land and semi-natural areas  ULSNARO2 Regs 6 + 9
for agriculture
Irrigation, drainage and water management for  EIAWaterMRO3 /EIASRO9 Regs 3, 7 + @
agriculture
Electricity power stations >50MW and ElecVWorks EIASR 00 Regs 3,4 + 6
overhead lines
Offshore electricity power stations >1MW OffshoreGenSinsR02/ Regs 3, 4 + 6
ElecVWorks EIASR 00
Cas pipelines not requiring planning permission  PGasTransPVWEIAR 99 Reg. 3
Offshore cil and gas and pipelines OffshorePPPAEER 99 Regs 4, 5 + 11
Other pipelines PipelineWEIAR 00 Regs 3, 11-13
Decommissioning nuclear installations NuclearREIADR 99 Regs 3-5, 8 +16
Harbours, docks, piers and ferries HarbourWEIAR 99 Regs 11-14

[See also Figure 2, Sections B.3, C.1, C.3, Annexes 4 and 7]

—b—



48106_EIA Text

10/3/06

02:15

Page 59

Statutory Provisions and Government Guidance

C.2.1  Compefent Authorities and the Scottish Ministers have a statutory power
fo require submission of an Environmental Statement in a particular case and a
statutory duty not fo grant any form of consent fo a project which should be subject
fo the EIA process, without considering the environmental information. The Ministers
have wide powers fo enforce the EIA regime in Scofland (see paras 7879

Circular 15/1999).
Introduction

C.2.2  Reference is made to section C.1 above and to section B.3 and Annexe
4 which explain which projects require EIA.

C.2.3  Whether or not it is consulted about the need for EIA, a consultee in the
EIA process may decide independently to advise the Competent Authority that it
considers that an EIA should be carried out when it receives an application for
comment as part of the regular consuliation process. In this case, the consultee
would have to advise the Competent Authority in sufficient time 1o allow it to reach
a decision and advise the developer accordingly within the 3 week period (Regs

7 and 20 EIASR 99 and paragraph 67 Circular 15/1999).

C.2.4  If the Competent Authority decides that it does not wish to follow the
consultee’s advice in a particular case, then the consultee can ask the Scottish
Ministers to issue a Directfion to require EIA to the Competent Authority under the
Regulations (EIASR 99 Reg. 4 and Article 16 of the GDPO and paras 49 and 78
Circular 15/1999).

C.2.5 It should be noted, however, that the Scottish Ministers do not have to
wait for a developer or a Competent Authority fo ask for a Direction. They can act
at any time. (See Circular 15/1999, paragraphs 49 and 78.)

Projects Using Uncultivated Land and Semi-Natural Areas for
Intensive Agriculture (ULSNA)

C.2.6  Reg. 6 requires that no person shall begin or carry out a relevant project
[see the screening process in C.1 above) without first obtaining SEERAD consent.
Reg. @ explicitly requires an application for consent to include the submission of an
Environmental Statement.

C.2.7  Thus, all relevant projects are all subject to EIA and must all be submitted
with an Environmental Statement. No application for consent under these
regulations would be valid without an Environmental Statement.

59
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C.3 Preliminary Contact and Liaison

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Emironmenta Satement relimioary comacts ndfason
Scoping the Environmental Statement
Information collection
Describing baseline environmental information
Predicting environmental Impacts
Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Sections C.1 and C.4]

Statutory Provisions and Government Guidance

(@}
Nel

C.3.1  Preliminary contacts and liaison are non-statutory procedures. Guidance

on this stage is provided in PAN 58 at paragrophs 32-34.
Advantages

C.3.2  Early confact and liaison about EIA cases is of benefit to the project
proposers and to SNH. It should help to reduce SNH's time input later in the
process and increase the account taken of natural heritage issues in the
Environmental Statement. The preparation of the Statement is the duty of the project
proposer.

C.3.3  The whole EIA process should be carefully planned and programmed by
all of the participants. The developer should consider the resources required and
appoint a coordinator with overall responsibility for the coordination and
production of the Environmental Statement and its submission. The coordinator
should assemble a team with the right experience and expertise. The developer
should also allow sufficient time for the assessment to be conducted properly and
as thoroughly as necessary. The advice of the main parties in the EIA process
should be sought at as early a stage as possible. Preliminary dialogue can be of
great assistance to the developer, in understanding the potential concems, and for
the Competent Authority and key consultees in understanding the project and
steering the preparation of the Environmental Statement.
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C.3.4  One of the important contributors fo the success of an Environmental
Statement can be the extent of consultation prior fo its submission and the careful
consideration of its scope and content at the very beginning of the process (see
Section C.4 below). The issue of drafts or draft extracts of the Environmental
Statement, to key consultees and the Competent Authority, before the submission of
the final statement and before the design is finalised, can improve the
Environmental Statement considerably and expedite the EIA and decision making
processes.

C.3.5 ltis increasingly likely that consultees will be informed or consulted about
a project when it is in its very early stages. This can be frustrating because there
may be litlle information about it. Consultees can also feel cautious about
commenting on a proposal before ifs full implications can be ascertained.
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C.4 Scoping the Environmental Statement

Step in the EIA Process

Stage 1: Deciding whether EIA is required

Before Submission of the Requiring submission of an Environmental Statement
Preliminary contacts and liaison

Information collection

Environmental Statement

Describing baseline environmental information

Predicting environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2:

Submission of Environmental
Statement and Consideration of
Environmental Information

Consuliation and publicity
Requiring more information

Negotiating modifications to the project

Considering the environmental information

Submission of Environmental Statement and project application for consent

Table C.2.1 Summary of References for Equivalent Requirements in all EIA Regulations
For Requiring Submission of an Environmental Statement

Regulations Reference

~ Development requiring planning permission EIASR 99 Reg. 10-11
© Development by a PA including local roads EIASR 99 N/A

Unauthorised development on appedal EIASR 99 N/A

Review of old mineral permissions EIASROMPRO2 /EIASRO9 Regs 10-11 and 28A

Motorways and trunk roads EIASR 99 N/A

Drainage improvements EIASR 99 N/A

Marine aquaculture EIAFishFarmMWR 99 Reg. 6

Foresiry works ElAForestrySR 99 Reg. @

Use of uncultivated land and semi-natural areas  ULSNARO2 Reg. 7

for agriculture

Irrigation, drainage and water management for  EIAWaterMRO3 /EIASROQ Regs 10-11

agriculture

Electricity power stations >50MW and ElecWorks EIASR OO Reg. 7

overhead lines

Offshore electricity power stations >1MW OffshoreGenSinsR02/ Reg. 7

ElecWorks EIASR OO

Gas pipelines nof requiring planning permission  PGasTransPWEIAR 99 Reg. 7

Offshore oil and gas and pipelines OffshorePPPAEER 99 Reg. 7

Other pipelines PipelineWEIAR 0O Reg. 5

Decommissioning nuclear installations NuclearREIADR 99 Reg. 6

Harbours, docks, piers and ferries

HarbourWEIAR 99

Regs4 and Sch. 3(6) HA 1964

[See also Figure 2, Section C.3, Appendices 1

-6 and the Scoping Guide in Appendix 6]

—b—
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Statutory Provisions and Government Guidance

C.4.1  Scoping of an Environmental Statement is a statutory procedure
whenever requested by the applicant. That is, before making an application, an
applicant may ask the Competent Authority for their formal opinion on the
information to be supplied in the Environmental Statement (a ‘scoping opinion’).
This provision allows the developer to be clear about what the authority considers
the main effects of the development are likely to be and, therefore, the topics on
which the Environmental Statement should focus (EIASR 99 Reg. 10).

C.4.2  The developer must include the same information as would be required
fo accompany a request for a screening opinion and both requests may be made
af the same fime (EIASR 99 Reg. 10(2) and (5]]. An applicant may also wish to
submit a draft outline of the Environmental Statement, giving an indication of what
he considers to be the main issues, to provide a focus for the authority's
considerations. The authority can require the applicant fo submit any further
information needed to adopt a scoping opinion. The authority must consult the
consuliation bodies and the developer before adopting its scoping opinion.

C.4.3  The planning authority must adopt a scoping opinion within 5 weeks of
receiving a request (or, where relevant, of adopting a screening opinion-EIASR 99
Reg. 10(5)). This period may be extended by agreement in writing. As a starting
point, authorities should study the definition of Environmental Statement in EASR
Reg. 2(1) and Schedule 4 and the guidance elsewhere in Circular 15/1999
paras 82-86 and 90-97 and Annexe A). In addition, authorities may find it
useful fo consult other published guidance, such as the European Commission, DG
XI.B.2, May 1996, EIA-Guidance on Scoping. PAN 58 also refers fo the scoping
process at paras 40-43. The Department of Environment (England) publication of
1995 A Good Practice Guide fo the Preparation of Environmental Statements may
also be useful.

63

C.4.4  The scoping opinion must be kept available for public inspection for 2
years [with the request and documents submitted by the applicant as part of that
reques) af the place where the planning or other type of register is kept. If a
planning application is subsequently made for development to which the scoping
opinion relates, the opinion and related documents should be transferred to Part 1
of the register with the application [EIASR 99 Reg. 20).

C.4.5  There is no provision fo refer a disagreement befween the developer
and the Competent Authority over the content of an Environmental Statement to
Scoftish Ministers [although on callin or appeal Scottish Ministers will need to form
their own opinion on the matter). However, where a Competent Authority fails fo
adopt a scoping opinion within 5 weeks (or any agreed extension|, the developer
may apply to the Scottish Ministers for a scoping direction [EIASR Reg. 10(7]).
This application must be accompanied by all the previous documents relating to
the request for a scoping opinion, fogether with any additional representations that
the applicant wishes to make. The applicant should also send a copy of the
request and any representations to the Competent Authority, who are free to make
their own additional representations.

C.4.6  UnderReg. 11 of the EIASR 99 Scottish Ministers must make a scoping
direction within 5 weeks from the date of receipt of a request, or such longer

period as they may reasonably require. They must consult the consultation bodies
and the developer beforehand. Copies of the scoping direction will be sent to the

—b—
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developer and to the Competent Authority, which must ensure that a copy is made
available for inspection with the other documents referred to in C.4.5.

Effect of a scoping opinion or direction

C.4.7  An Environmental Statement is nof necessarily invalid if it does not fully
comply with the scoping opinion or direction. However, as these documents
represent the considered view of the Competent Authority or Scottish Ministers, a
statement that does not cover all the matters specified in the scoping opinion or
direction will probably be subject to calls for further information under Reg. 19

(see D.6 below).

C.4.8  The fact that a Competent Authority or the Scottish Ministers have given
a scoping opinion or scoping direcfion does not prevent them from requesting
further information at a later stage under Reg. 19 EIASR 99. Where Scottish
Ministers have made a scoping direction in default of the Competent Authority, the
authority must still take into account all the information they consider relevant. In
practice there should rarely be any difference between the relevant information
and that specified by Scoftish Ministers.

C.4.9  PAN 58 states at paras 41-42 that:
The purpose of scoping is:

® o focus the EIA on the environmental issues and potential impacts which need
the most thorough affention;

® o identify those which are unlikely to need defailed siudy;

® fo provide a means fo discuss methods of impact assessment and reach
agreement on the most appropriate.

By drawing on the knowledge of the planning authority and consultees, a scoping
exercise will help the developer to identify the main issues quickly. It also gives an
early indication of where mitigation measures may be necessary and should help
to reduce requests for further information once the Environmental Statement is
submitted. In some cases developers have used a forum of interested parties o
discuss the issues informally prior to the formal scoping stage. The matters
identified by the scoping exercise will derive from the nature of the project, the site
and the environment.

C.4.10 The PAN goes on fo say [para 40) that:

For the planning authority in particular, this is an opportunity fo act positively and
provide early advice on the EIA process, methodologies, sensitive issues and
sources of information. Early involvement of all parties is encouraged. ... The
applicant has first to provide information on the proposal including a site plan, a
brief description of the proposal and its possible effects. At project initiation stage
developers may wish fo carry out scoping fo a limited extent, possibly on a
confidential basis, prior to seeking the formal opinion of the planning authority.
The scoping is a key part of the EIA process but additional issues may still emerge
as work progresses and the planning authority is not precluded from requiring the
applicant fo submit further information at a later stage.
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C.4.11 Some Environmental Statements have contained excessive detail relating
fo issues that are irrelevant or of litle importance to the decision. Others have
overlooked issues which, when they came fo light later in the process, proved to
be decisive in the decision. Developers should not have to pay the cost and
experience the delay involved in addressing issues that are obviously not
significant. Competent Authorities, consultees and the public should not have fo
deal with large volumes of material which is irrelevant to the decision to be made.

* Key information *

Box C.4.1
Advantages of Scoping

The ‘scoping’ of the Environmental Statement can avoid excessive detail and
omission of important issues and help the EIA process fo focus on key issues.
It is an important confribution fo the EIA process. The Competent Authority
has a statutory duty to provide a scoping opinion.

Objects of Scoping

C.4.12 Scoping should:

® identify the most important environmental effects and agree that these will be
dealt with thoroughly;

® for these effects, agree a common basis for the survey, analysis and assessment
methods and how information about effects and related issues should be
presented;

©® agree what other potential effects may be significant and ensure that they are
investigated and assessed as far as may be necessary;

® agree which potential effects and issues are not likely to be significant and
indicate that these will be listed and explained in the Environmental Statement,
but not covered in detail: and

® identify alternative solutions and options to be examined to see whether they
would have greater or lesser, or different environmental effects.

% Good EIA practice %

Box C.4.2

Developers or their consultants should:

® Make early site visits in order to ensure that matters of natural heritage and
other environmental concem are identified at an early sfage.

® Establish appropriate consultation arrangements with inferested parties
including the Competent Authority.

® Conduct the scoping exercise in a systematic manner using scoping
matrices and producing a Scoping Report where appropriate.

® Agree baseline survey requirements, prediction methods and evaluation
criferia with appropriate bodies, including non-governmental bodies where
they have expertise.
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Products of Scoping
C.4.13 The scoping exercise should provide three principal products:

a. A list of acfivities which may cause environmental effects, together with initial
estimates of their likelihood and their potential magnitude.

b. A list of natural heritage receptors that are likely to be affected by the different
stages or acfivities of the project.

With (a) and (b) combined into a scoping matrix:
c. A plan for conducting the technical studies, including details of methods to be
used and resources required.

C.4.14 The findings of the scoping process should be formally presented in the
form of a Scoping Report, with a scoping matrix, although the production of such
a report is not a requirement of the EIA Regulations. The Regulations do not specify
what form the scoping opinion should take.

C.4.15 A scoping report provides the developer with a valuable check on the
progress and competence of the EIA team, and provides an opportunity for
interested parties fo comment on the proposed coverage and methodology of the
Environmental Statement. Since the scoping of the assessment should also be
reported within the Environmental Statement the effort expended in producing the
report will not be wasfed.

C.4.16 Uliimately, the Environmental Statement should contain detailed
descriptions of the scoping process, including a list of all consultees involved, the
concems raised by those consultees, copies of scoping letters and minutes of
meetings held.

C.4.17 However, scoping should not be a formality, simply because it is seen
as a good thing; it should be acted upon by the developer. Research (25) showed
that:

involvement of conservation organisations af the scoping stage did not necessarily
lead to detailed consideration of ecological issues in the resulting environmental
statement. In one notable example for a development within a site of considerable
ecological valve, there was direct reference to a letter seeking advice from the
then Nature Conservancy Council and also of the NCC's reply. That advice,
including the suggestion that an ecologist be employed fo conduct the ecological
assessment, was not acted upon and the resulting environmental statement,
particularly the ecological section, was extremely weak. ... The scoping process
has been wasted.

C.4.18 Developers are encouraged to use the published best practice guidance
(21)(22) and the further guidance in the Appendices of this Handbook. The
Attachment to this Handbook provides a Review Package which includes a guide
through the scoping stage.

Scoping Projects Using Uncultivated Land and Semi-Natural
Areas for Intensive Agriculture (ULSNA)

C.4.19 Reg. 7 ULSNARO2 provides for anyone needing to apply for consent
(and required fo submit an environmental statement) for a relevant project fo apply

—b—
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fo SEERAD for a 'scoping opinion’. The request is optional and need not be made
if the applicant so decides. If a request is made it must be before the application
for consent is submitted. SEERAD has 35 days to provide the scoping opinion.
SEERAD may consult consuliation bodies and the applicant in respect of a scoping
opinion. SEERAD may require further information from the applicant if that
submitted is insufficient to provide a scoping opinion; the applicant would have
28 days in which fo provide it.

Scope of Impacts Covered

C.4.20 Appendices 1 to 6 of this Handbook give many examples of potential
impacts that may be considered when drawing up scoping mafrices. A
comprehensive list is not possible to draw up owing to the diversity of projects
likely o arise. The examples in the Appendices should be adapted in every case
and each Environmental Statement will require its own impact matrix fo be
developed. This is a fask for the developer's project team. However, consuliees
should be asked to comment on the scoping matrix and to receive drafts and a
final version.

C.4.21 When commenting, it is particularly important to bear in mind the
different stages in the life of a project. Often an Environmental Statement will
concentrafe on operational stages, some will include construction and/or
resforation stages, but few will include all the stages of a development unless
prompted fo do so. The main stages are summarised below in Figure 3. Not every
project will go through every stage. Some projects, such as minerals and waste
disposal, will have several stages present on the site af the same fime, at some
stages in the project life, e.g. site preparation, extraction, restoration and after
care. Each stage can be subject to phases.

C.4.22 The impacts of associated infrastructure that will be essential for a
project’'s operation should be covered [e.g. grid connections from an electricity
generator). The impacts of new developments which are likely to follow on from
the project in question should also be considered [e.g. a new runway following
the development of a new terminal at an existing airport). However, at the end
of the day, the Competent Authority cannot insist that more is covered in the
Environmental Statement than is the result of the development proposal subject
fo their consent, see para B.4.26-27, and para 4.6 of Circular 15/1999
below.

(oY

C.4.23 Direct and indirect impacts that arise from the use of natural resources for
the project may be included in the Environmental Statement, by way of
explanation or amplification. They should, therefore, be considered in the EIA
where significant. However, because these effects are included in Schedule 4 Part
| of the EIASR 99, and not in Schedule 4 Part I, the Competent Authority can only
require these details to be submitted in the Environmental Statement where they
decide that the information is reasonably required to give proper consideration fo
the likely environmental effects of the proposed development and the applicant
can, having regard fo current knowledge and methods of assessment, reasonably
provide it. In these cases, the Competent Authority can require the developer (by
giving notice in writing] to submit the information specified in writing.

C.4.24 There may be some debate as to whether a parficular development will
cause indirect impacts of significance on natural resources. The key question is
whether the new development will alter demand for the raw materials to the extent
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that significant impacts may be caused by the need to supply these. The following
examples illustrate the point:

® A major road may have a substantial requirement for aggregates that would
have to be extracted from local sources because of the high transport cost of
these materials. The relafed impacts should be addressed in the Environmental
Statement.

® It would be reasonable to consider the impact of gas extraction for a new
turbine if the demand for gas created by the turbine would lead to an
increased rate of extraction such that additional infrastructure would be
needed.

® An EIA might consider the impacts of North Sea capelin exploitation if that was
the main natural resource for a fish meal factory.

Scoping an Outline Planning Application

C.4.25 Reference is made to sections C.1, D.6 and D.11 of this Handbook
which set out further advice on outline planning applications and the powers that a
planning authority has in respect of requiring more information to be submitted in
respect of oufline planning applications, and also refer fo important case law.

C.4.26 Circular 15/1999, paragraph 48 provides the following advice on
outline applications as follows:

Where EIA is required for a planning application made in outline, the requirements
of the Regulations must be fully met at the outline stage since reserved matters
cannot be subject to EIA. When any planning application is made in outline, the
planning authority will need to satisfy themselves that they have sufficient
information available on the environmental effects of the proposal fo enable them
to defermine whether or not planning permission should be granted in principle. In
cases where the Regulations require more information on the environmental effects
for the Environmental Statement than has been provided in an outline application,
authorities should request further information under regulation 19. This may also
constitute a request under article 4(3) of the GDPO.

Relevance of Natural Heritage Designations to EIA Scoping

C.4.27 Whether or not an Environmental Statement has been required because
of the project’s impacts on a designated area, all natural heritage and other
designations affected should always be addressed in an Environmental Statement.
It is important, therefore, at the scoping stage, fo ensure that the developer is
aware of and understands the significance and purpose of all relevant
designations. The effects on the designation should be carefully assessed and
conclusions drawn as to their significance. This should include reference to
nafional, development plan and other policies relating fo the designations.

C.4.28 The designations in box C.4.3 below should be included in the
Environmental Statement wherever applicable.
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Selecting Methods for Impact Assessment

C.4.29 Whilst there can be no standard form of method for assessing the wide
variety of impacts that may be encountered in an Environmental Assessment, the
criteria in Box C.4.4 may assist in considering the selection of methods on a case-
by-case basis, particularly for ecological and geological assessments. Reference

should also be made to Appendices 1-6 of this Handbook.

C.4.30 There should generally be less need to depart from the well defined
procedures set out in Appendix 1, for landscape and visual impact assessment,
although even here there may be a need to consider the most appropriate form of
visualisation, e.g. by way of computer generated phofomontage, artist’s
impressions or computer generated visual envelopes and zones of visual influence.

Figure 3 Project Life Stages

Overall Stages Life Stage Examples of Sources of Potential Effects

Pre-consent Stages = Site Finding Potential changes in management or use of sites with potential,
effects of neglect and blight.

Site Investigation/| Physical impacts to site from equipment for drilling and testing,

Exploration anemometers and other testing and sampling equipment.
Environmental Disturbance and other impacts resulting from natural heritage,
Surveys archaeological and other sampling and surveys.
Pre-consfruction Site Acquisition/ | Abandonment of normal land use or management whilst site
Stages Requisitioning acquired, neglect or removal of assefs, e.g. frees for timber value.
Fencing may change.
3
Advance Earth moving, planting and other mitigation works in advance of
Mitigation commencement of main consfruction.

Site Preparation | Permanent and temporary landtake, earth moving, soil stripping,
overburden removal, removal of site features, access, water
abstraction and drainage works, fencing.

Construction Construction Storage and handling of materials, construction activities, earth
Stages moving, soil and subsoil compaction and stripping, blasting, drilling,
piling, water abstraction and drainage works, tunnels, culverts,
access by vehicles plant and equipment, compounds, parking,
accidental spillages, noise, vibration, light, disruption to public

access.
Restoration of Translocation from other sites, seeding, turfing, planting and
Construction cultivating. Compounds, use of plant and equipment, vehicular
Works access, sforage of materials, movement, soil and sub soil handling,

festing and site investigations/surveys.

Commissioning | Tesfing, repairing, alfering, moving and otherwise modifying project,
often at short nofice.
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Overall Stages Life Stage

Examples of Sources of Potential Effects

Operational Operational Gaseous and particulate emissions, noise, vibration, disturbance,
Stages Phase effluents, light, water abstraction and discharges, vehicular access
and parking.
>>o::o:3@ >>o::o;:© investigations, surveys efc., repair, maintenance,

replacement, emergencies (foreseen and unforeseen), increased
mainfenance and repair as project ages.

Decommissioning | Decommissioning| Rundown in outputs, changes in balance of emissions and effluents,

and Restoration

changes in noise and disturbance, light, water abstraction and
discharges, fluctuations in outputs and activity.

Demolition/
Removal

Storage and handling of materials, demolition activities, earth
moving, soil compaction, blasting, drilling, water abstraction and
drainage works, tunnels, culverts, access by vehicles plant and
equipment, compounds, parking, accidental spillages, noise,
vibration, light, disruption to public access.

Restoration

Translocation from other sites, seeding, turfing, planting and
cultivating. Compounds, use of plant and equipment, vehicular
access, storage of materials, movement, soil and subsoil handling,
testing and site investigations/surveys.

After Care Testing and site investigations/surveys, continuing effects of frans-

location from other sites, seeding, turfing, planting and cultivating.
Ongoing Restrictions on after use of land and ongoing management options
Management as a result of project having occurred.

Box C.4.4

* Key information *

Suggested Criteria for Selecting Impact Assessment Methods

Sites Designated to Meet

International Obligations

Special Profection Areas (and
pSPAS)

Special Areas of Conservation
(and cSACs)

Sites of Community Importance

Ramsar Sites (and proposed
Ramsar Sites)

World Heritage Sites

Biosphere Reserves

Biogenetic Reserves

Nationally Designated Sites

National Scenic Areas

Regional Parks

Historic Gardens and Designed
Landscapes

National Nature Reserves

Sites of Special Scienfific Interest Locally Designated Non-

Geological Conservation Review Statutory Designations
Sites Areas of Great/High

Nature Conservation Review Sites Llandscape Value

Marine Nature Reserves Other local landscape

Areas of Special Profection designations

EC Salmonoid and Cyprinid Ancient Semi-Natural VWWoodland
Fisheries Scottish Wildlife Trust Reserves

Aquifer Profection Zones Woodland Trust Sites

Environmentally Sensitive Areas Royal Society for the Protection of
(ESAs) Birds Nature Reserves

Listed Wildlife Sites (SVWWT)

Local Designations with a
Statutory Basis
Conservation Areas

Country Parks

Picnic Sites

Statutory Local Nature Reserves
Tree Preservation Orders

Sites of Importance for Nature
Conservation (or local system
variant)

Regionally Important Geological /
Geomorphological Sites

—b—
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C.5 Provision of Information

Step in the EIA Process

Stage 1:
Before Submission of the

Deciding whether EIA is required
Requiring submission of an Environmental Statement

Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2:

Submission of Environmental
Statement and Consideration of
Environmental Information

Submission of Environmental Statement and project application for consent
Consultation and publicity
Requiring more information

Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Sections C.1 and D.3, Appendices 1-6]

Table C.5.1 Summary of References for Equivalent Requirements in all EIA Regulations

for Provision of Information by SNH

Reference

Regulations

Development requiring planning permission EIASR 99 Reg. 12
Development by a PA including local roads EIASR 99 Regs 22-23
Unauthorised development on appeal EIASR 99 Regs 32
Review of old mineral permissions EIASROMPRO2 /EIASRPQ Regs 12 and 28A
Motorways and trunk roads EIASR 99 N/A
Drainage improvements EIASR 99 Reg. 58
Marine aquaculiure EIAFishFarmMWR 99 Reg. 7
Forestry works ElAForestrySR 99 Reg. 12
Use of uncultivated land and semi-natural areas  ULSNARO2 Reg. 8

for agriculture

Irrigation, drainage and water management for  EIAWaterMRO3 /EIASROS Regs 12

agriculture

Electricity power stations >50MW and
overhead lines

ElecWorks EIASR 00

Regs 8 and 15

Offshore electricity power stations > 1MW

OffshoreGenStnsR02 /
ElecWorks EIASR 00

Regs 8 and 15

Gas pipelines not requiring planning permission  PGasTransPWEIAR 99 Reg. @
Offshore oil and gas and pipelines OffshorePPPAEER 99 Regs 5 and 8
Other pipelines PipelineWEIAR 0O Reg. 6
Decommissioning nuclear installations NuclearREIADR 99 Reg. 7
Harbours, docks, piers and ferries HarbourWEIAR 99 N/A

—b—
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C.5.1  The 'consultation bodies’ (see Glossary in Annexe 1 below) have a
statutory duly to take reasonable steps to organise and keep up to date any
environmental information relevant to their functions, particularly that information
listed in Reg. 4(2) of the Environmental Information (Scotland) Regulations 2004
(EISRO4) and fo actively and systematically disseminate the information to the
public generally. They also have an explicit duty to provide relevant environmental
information held by them to further the EIA process, particularly providing it to
applicants and developers preparing an Environmental Statement (Reg. 5 EISRO4
and Reg. 12 EIASR 99), but Reg. 12 of the EIASR 99 clearly states that any
authority, body or person required to provide information under the EIASR 99 shall
not be required fo provide information which it is entitled or is bound to hold in
confidence. They also have duties to provide advice and assistance fo applicants

as indicated below (C.5.9).
Provision of Information

C.5.2 In oddition to the general duty of the consultation bodies to organise,
keep up fo date and disseminate environmental information (Reg. 4 EISRO4) and
to make environmental information available to all applicants [Regs 5 and 6
EISRO4), the EIA Regulations also make provision for the mandatory release of
environmental information, on request, to a developer (or their agents or
consulfants) preparing an Environmental Statement. It applies to all public bodies
and specifically fo statutory consultees [EIASR 99 Reg. 12) (see also Circular
15/1999, paragraphs 98-100).

C.5.3  The duty fo provide the information on request applies throughout the EIA
process including the early stages of preparation of an Environmental Statement. A
developer is not bound to provide the consultation bodies with full details of the
project when asking for the information—it is sufficient o identify ‘the land and the
nature and purpose of the development’ and the ‘main environmental
consequences fo which the person giving the notice proposes fo refer fo in the

Environmental Statement’ (EIASR 99 Reg. 12).

C.5.4  However, the EISRO4 are more specific about the duties of the
consuliation bodies and what is expected of the applicant. Reg. 5(2) requires the
public authority fo provide information to an applicant on request in 20 working
days and fo ensure, as far as procticable, that the information provided is up to
date, accurate and comparable (Reg. 5(3) EISRO4). The applicant may request the
information to be provided in a particular form or format [Reg. 6 EISRO4) and the
consultation bodies shall comply unless either it is reasonable to make the
information available in another form or format, or it is publicly available and
easily accessible to the applicant in another form or format.

C.5.5 The 20 day period for supply of information may be extended by up fo
a further 20 days if the volume or complexity of the information requested makes it
impractical for the consultation bodies to provide it in 20 days (Reg. 7 EISRO4).
The consuliation bodies can make a reasonable charge for providing certain

types of information [Reg. 8 EISRO4).
C.5.6 In exceptional cases, Reg. 10 makes provision for the consultation
bodies fo refuse to provide environmental information requested by an applicant,

but these cases will be rare.

C.5.7  The Competent Authorities have duties to inform the consultation bodies

Close
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when they know of a case where the Regulations will apply but a developer may
approach the consultation bodies before the Competent Authority, and they have a
duty to provide the information requested, if the developer says it is in connection
with the EIA Regulations.

C.5.8  Developers should not simply ask for all information held by a
consuliation body for a particular site or area. The developer may consult the
consulation bodies o see whether they hold information relevant to the
Environmental Stafement. The Regulations require the consultation bodies to ‘enter
info consultation with that person fo determine whether it has in ifs possession any
information which he or they consider relevant to the preparation of the
Environmental Statement and, if they have, the public authority shall make that
information available to that person’ (EIASR 99 Reg. 12(4)).

Duty to Provide Advice and Assistance

C.5.9 Reg. 9 of the EISRO4 requires the consultation bodies to provide advice
and assistance, so far as reasonable, o applicants and prospective applicants.
Where a request for information has been formulated in too general a manner, the
consultation bodies shall ask the applicant as soon as possible, and in any event
within the 20 day period, to provide more particulars in relation fo the request and
should assist the applicant in providing those particulars. However, if the
consuliation bodies operate in accordance with a code of practice produced by
the Scottish Ministers under Reg. 18 EISRO4, the duty fo provide advice and
assistance will be deemed to have been met by compliance with the code.

C.5.10 The EIA Regulations do not override the EISRO4, but sit alongside them
and are infended to be complementary to them. Both Regulations seek to apply the
requirements of EC Directives (in the case of the Environmental Information
Regulations, via The Freedom of Information Scotland Act 2002 which itself is
intended to comply with the EC Directive 2003,/4/EC on Public Access to

Environmental Information) (29).

Projects Using Uncultivated Land and Semi-Natural Areas for
Intensive Agriculture (ULSNA)

C.5.11 Reg. 8 provides that, if consulted on a scoping opinion or requested by
the applicant, the consultation bodies must defermine whether they have
information relevant fo the preparation of the Environmental Statement and, if so,
must make it available within 28 days of the request, unless it is capable of being,
or required fo be, treated as confidential. The consuliation bodies may make a
reasonable charge for providing the information. Where a consuliation body was
consulted on a scoping opinion it must advise the applicant that it holds relevant
information and the cost of making it available but need only make it available if
requested by the applicant.

73
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C.6 Describing Baseline Environmental Information

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Predicfing environmental impacts
Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the environmental statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Section B.4, Appendices 1-6]

Statutory Provisions and Government Guidance

~
N

C.6.1  Confributing fo the analysis of baseline information is a non-statutory part
of the process. However, the developer must include the information in the
Environmental Statement so this is a necessary procedure for the developer.
Guidance on this stage is also provided in PAN 58 at paragraphs 38-39 and
44-46.

The Developer’s Responsibilities

C.6.2  Collecting baseline information on the environment ought to be a
relatively straightforward part of the EIA process (compared fo impact prediction
and other aspects) but it is offen done inadequately. Unless there is a clear
understanding of the baseline and how that may change without the changes that
would be brought about by the project, there is litle hope of the Environmental
Statement accurately predicting and mitigating the impacts of the development.

C.6.3  Information gathering should be comprehensive in respect of the
significant environmental issues to be addressed in the Environmental Statement.
Field work should be carefully planned, bearing in mind the seasonal constraints
on some work such as ornithological, bofanical, landscape and archaeological
surveys. Environmental information sources should be identified and the relevant
central and local government authorities and agencies should be consulted. Local
communifies and voluntary bodies should also be consulted as these groups can
provide invaluable information.

—b—
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C.6.4  Appendices 1-06 of this Handbook set out the best practice guidelines
based on published work. This sectfion sets out:

a. common problems and pitfalls (Box C.6.1);

b. good EIA practice (Box C.6.2); and

c. advice on ensuring an integrated approach to the natural heritage.

% Good EIA practice %

Box C.6.1

Baseline Information: Good EIA Practice Avoids these
Common Problems and Pitfalls

® Reliance on existing recorded data only.

® Insufficient time to conduct surveys at appropriate seasons,/fimes.

® Inadequate expertise in surveys.

® lack of understanding of what information is needed to inform the EIA
process.

® Inadequate resources for baseline surveys leading to incomplefe or inept
resulfs.

® Use of out of date material.

® Llack of verification of collated information.

©® Omission of important information that is available,/obtainable.

® lack of an adequate national /regional context e.g. of landscape
Character Types.

® Too narrow a focus on the site, paying insufficient attention fo landscape,

75

natural features, processes or influences of surrounding land.

® Use of inappropriate techniques or inappropriate application of
appropriate methods of survey e.g. landscape character assessment,
NVC, Phase 1 Habifat Surveys efc.

® Concentration on the easier aspects of survey e.g. birds and mammals,
whilst ignoring difficult ones such as invertebrates or bryophytes which
may be better indicators of environmental conditions.

©® Inadequate acknowledgement of data limitations.

® Omission, lack of understanding or misrepresentation of designations,
their purpose, reasons for designations and implications.

C.6.5  Wherever ecological impacts are expected to affect botanical inferests
or habitats supporting animal species of inferest, vascular plants should normally
be surveyed to at least establish NVC communities as this information is likely to
be needed to inform ecological assessment. In habitats where lower plants are
important constituents of the vegetation [for example moorland, Sphagnum mires)
bryophytes and lichens should also be surveyed. For similar reasons, benthic
communities should be included in marine surveys. landscape character
assessments are an essential prerequisite to effective landscape impact assessment.

—b—
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% Good EIA practice %

Box C.6.2
Baseline Information: Good EIA Practice

® Thorough scoping of baseline data requirements and available
information.

® Consultation and agreement on survey subjects, methods and emphasis.

Use of best available information.

® |dentification of influences on baseline information that would lead to
change in absence of the project.

® Recruitment fo the EIA team, temporarily if necessary, of people with skills
and experience of field surveys in all relevant fields.

©® Correct timing of surveys with adequate timescales fo record variations in
differing circumstances.

® Careful verification and validation of existing records with an appropriate
balance between use of documentary and field survey material.

® |Inclusion of likely changes that would be brought about by other projects
already consented but not yet implemented.

® Consideration of baseline information which would contribute o
assessment of cumulative, offsite, indirect impacts etc.

® Clear identification and agreement as fo the appropriate level of detfail
of surveys and information gathering.

® Relating all baseline studies to their relevance to the nature, size, duration
and location of the project to ensure all relevant information is collated
without submerging it in a volume of irrelevant or overdetailed
information.

® Early recognition of gaps in information and limitations in data that can
be collated and consideration of how these gaps and limitations will be
dealt with in the Environmental Stafement.

* Key information *

Box C.6.3
Field Surveys

The developer should undertake field surveys in every case where natural
heritage effects are likely o be significant or effects cannot be predicted at
the scoping stage. Where relevant, landscape and visual surveys, habitat
and species surveys, surveys of natural features and processes, and outdoor
recreafion/access surveys will be essential fo adequately inform landscape,
visual, ecological, earth heritage and outdoor recreation impacts in
Environmental Statements.

Close
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C.6.6  Where a long lead time on the Environmental Statement allows, it may
be possible to monifor changes in existing conditions prior to the submission of the
Environmental Statement. This would allow trends in ecological or landscape
change or natural processes fo be investigated and should be encouraged,
although it is rarely possible to do this.

Integrating Natural Heritage Issues

C.6.7  Owing to the different professional skills involved, it is common practice
in Environmental Statements to address natural heritage issues separately, for
example:

Llandscape and Visual Impacts

Ecological Impacts

Impacts on the Marine Environment, Marine Systems and Coastal Processes

Cultural Heritage: Historic Gardens and Designed Landscapes

Geological and Soil Impacts: Earth Heritage

Public Amenity/Recreation Impacts: Outdoor access.

C.6.8  In many Environmental Statements even these sections or chapters can
be subdivided, each being written by a separate author with specialist knowledge
of, for example, aquatic or terrestrial ecology. In order to ensure authoritative
assessment the practice of different authors each presenting their conclusions
should be encouraged, but the Environmental Statement feam co-ordinator should
ensure that all of these differing elements are consistent and drawn fogether in an

integrated and understandable presentation.
* Key advice *

Box C.6.4

77

The Approach to Baseline Information

When discussing or commenting on a (draft] Environmental Statement,
Competent Authorities and consultees should encourage rigorous
assessment by appropriately qualified and experienced professionals with
specialists used where appropriate, and the facility in the Environmental
Statement for all of their respective assessments fo be clearly and
consisfently sef out.

However, Competent Authorities and consultees should also encourage
an infegrated approach fo natural heritage issues. The inter-relationships
between landscape, visual, ecological and earth heritage information
and the implications for the enjoyment of, access to and better
appreciation of the natural heritage should be clearly sef out.

Competent Authorities and consultees should encourage different aspects
of the natural heritage o be assessed on a common basis wherever
possible. For example landscape and ecological assessments may be
able fo use the same broad scales of significance so the significance of
the different effects on the natural heritage can be directly compared.
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C.7 Predicting Environmental Impacts

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Sections C.3, C.4, Appendices 1-6]

Statutory Provisions and Government Guidance

C.7.1 A prediction of environmental effects must be included in an
Environmental Statement so this is a necessary procedure for the developer.
Guidance on this stage is also provided in PAN 58 at paragraphs 47-52.

[ee}
N

Impact Prediction

C.7.2  Predicting and describing significant environmental impacts is a statutory
requirement to include in an Environmental Statement. Reference is made to C.4
above and Appendices 1-6 of this Handbook.

C.7.3  Predicting the effects of a proposed project is a fundamental stage in EIA.
One of the main purposes of the Environmental Statement is 1o clearly explain what
the impacts of a proposal would be. The impacts should always be included in the
nonechnical summary in a way that is understandable to the general public.
However, this is not always easy in respect of natural heritage implications.

C.7.4  Predicting environmental impacts involves 2 main elements of work:

® Anficipating, modeling, predicting or forecasting the changes that would be
brought about by the project at all of its life stages.

® Explaining, in a rational, consistent, impartial and transparent way, the
significance of the changes.

C.7.5  Changes or effects are usually referred to as ‘impacts’.

—b—
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C.7.6  The effectiveness of impact prediction in Environmental Statements varies
considerably. Given the constraints of somefimes inadequate available information,
the evolving nature of modelling and predictive techniques, the lack of
understanding as fo how the environment may respond to some impacts and the
extensive reliance of the process on professional judgement, it is not surprising that
this element of the EIA process has been widely criticised. Research (25), (26),
[27) shows a more rigorous and more impartial assessment of predicted effects in
many Environmental Statements since 1992. The frend is one of improvement but
some Environmental Statements are still weak in this area.

% Good EIA practice x

Box C.7.1
The Approach to Impact Prediction

Comptefent Authorities and consultees should adopt a practical and rational
approach fo commenting on the effectiveness of impact prediction. If they
are unable to support the findings, criticism should be focused on key issues
rather than detail. As a minimum Comptefent Authorities and consultees
should fry to ensure that an Environmental Statement fairly and consistently
describes

a. the sensitivity of the environmental resource;

b. the magnitude of change in absolute ferms where possible and relative
terms elsewhere;

c. the likelihood of the impacts occurring;

the certainty with which impacts have been identified;

e. the comparison with the do nothing altfemative (see C.8.4 below) and
other alfernative solufions that are feasible and practical;

f. the significance of the impacts based on the factors (al-(d) above.

=

C.7.7  Appendices 1-6 of this Handbook contain more detailed advice on
best practice techniques for predicting impacts and assessing and explaining their
significance. It is likely that Competent Authorities will need specialist advice in

respect of some aspects of EIA, from the consultation bodies and others.

% Good EIA practice %

Box C.7.2 Types of Impact

The effects of a proposal may be:

predictable or unpredictable;
direct or indirect;

posifive (beneficial) or negafive
(harmful);

temporary or permanent;

short, medium or long-term;
one-off, intermittent or continuous;
immediate or delayed;

cerfain or uncerfain;

avoidable or unavoidable;
reversible or irreversible;
localised or widespread;

small or large;

individual or cumulative;
significant or of no consequence.
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C.7.8  Different effects may be experienced at different stages in a project’s life
(e.g. site preparation, construction, operation, Qmoo:::_mmwoa:@ or restoration (see
also Figure 3)). The Environmental Statement should clearly set out the effects on
the natural heritage and their inferrelationships with each other and with other
environmental effects.

C.7.9  This will usually require factual information. Prediction of impacts should
be as objective and, where possible, as quantified as possible. However, there
will offen be uncertainties so a range of potential results may need to be
considered with an explanation about the nature of the uncertainties associated
with predictions.

C.7.10 The Information required for impact prediction will generally include:
® the likelihood of the impact occurring at the magnitude anticipated;

® the likely duration of the impact and whether it would be continuous,
infermittent, immediate or delayed;

® the extent to which the impact could be reversed;

® the feasibility and effectiveness of any measures designed to mifigate the
impact;

® the cumulative effects of different impacts in this project;
® the cumulative effects of the same impact in this and other projecis;
® the cumulative effects of different impacts in this and other projects; and

® the risk and effects of unscheduled, emergency or accidental events and the
effects of the resulting activity.

C.7.11 The magnitude of change should generally be expressed in absolute
terms and relafively in ferms of percentage change to habitat area or species
population or net gains and losses of important landscape features. Given the
likelihood of uncertainties, the degree of confidence in the predictions as to the
magnitude of effects should also be indicated. The status of the site will generally
be a factual expression of the international, national, regional or local importance
of landscape, habitats or species. The sensitivity of the landscape, habitats and
species will require a professional and sometimes subjective judgement, usually
taking account, for example, of the distribution, population, rarity or vulnerability to
change of the habitats and species in nafure conservation terms and the
vulnerability of landscapes to loss of local character or distincfiveness.

C.7.12 By way of example, Figure 4 is an illustration of a matrix showing the
magnitude of changes in the landscape. Landscape impact magnitude is based,
amongst other things, on the extent of change to the landscape resource, the
duration, scale and nature of the change and the impact of the change on the
character of the landscape and ifs tolerance for accommodating change. This is
an example only, each EIA will require its own matrix designed to meet the
particular circumstances.
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C.7.13 The impacts should be considered in the light of any information
available or reasonably obfainable about the capacity of environments to
accommodate change. Limits of acceptable change can sometimes be defined
and these are particularly relevant fo EIA procedures.

Figure 4

Example of Scale of Magnitude of Changes to the Landscape
Resource

High magnitude  Significant changes, over a significant area, to key

characteristics or features or to the landscape’s character
or disfinctiveness for more than 2 years

Medium magnitude Noticeable but not significant changes for more than 2
years or significant changes for more than & months but
less than 2 years, over a significant area, to key
characteristics or features or to the landscape’s character
or disfinctiveness.

Llow magnitude Noticeable changes for less than 2 years, significant
changes for less than 6 months, or barely discemible
changes for any length of time.

No change No predicted changes.

C.7.14 Where limits cannot or should not be defined, a broader approach,
assessing the capacity of habitats or landscapes to accommodate change, in more
general, relative terms could be used. The SNH national programme of Llandscape
Character Assessments is a particularly important resource confributing to the EIA —
process. These assessments should be used in every case. They are the best
available baseline information for landscape assessment and the most authoritative
source of comment on the sensitivity of landscapes, based more on their character
and distinctiveness. Assessment should focus on landscape character rather than
designations, although designations will need to be considered in the light of their
policy implications (see Section C.6 above).

C.7.15 Natural Heritage Resource Assessments would also provide authoritative
and comprehensive source information relating to the natural heritage resource in
an integrated way. These foo should be used in EIA to help provide a sound
context for the site assessment (SNH, 19906, Assessing the Natural Heritage
Resource Guidance Note for local Authorities).
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C.8 Assessing the Significance of Impacts

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Sections C.3, C.4 and C.7 and Appendices 1-6]

Statutory Provisions and Government Guidance

C.8.1  The Environmental Statement should include a descripfion of the nature,
scale and significance of the effects, so this is a necessary procedure for the
developer. It will also be a necessary procedure for consultees to consider the
significance of the effects in order to make representations to the Competent
Authority. Guidance on this stage is also provided in PAN 58 af paragraphs
47-52.

The Significance of Impacts

C.8.2  Whereas prediction of impacts should be a largely objective sfep,
assessing the significance of impacts relies, at least in part, on value judgements,
including placing weight or value on the environment likely to experience the
change. The significance of impacts at this stage should relate back to the impacts
deemed to be significant at the scoping stage (section C.4 above). It is also
possible that new environmental effects may come fo light in the assessment
process because it should be iferative. Essentially, the EIA was undertaken to
address impacts that were then deemed fo be significant; has it revealed that the
impacts will occur and if so how important will they be?

€.8.3  The significance of change is also related to the duration, timing and
extent of effects, the degree of certainty in the prediction of impacts and the
likelihood of irreversible changes occurring. For example, an effect which is
unlikely, or the likelihood of which is uncertain, may nevertheless be significant if it
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would be a very serious or irreversible adverse effect if it did occur. This is the
basis of the 'precautionary principle’, see Section D.1 below.

C.8.4  The significance of the effects of a proposed development should be
considered in the confext of changes that will occur regardless of whether the
project goes ahead or not, the ‘do-nothing” alternative. The ‘do-nothing’
comparison, or in some cases, such as road improvements, the ‘dorminimum’
comparison, is a projection of the existing data fo provide a baseline for
comparison fo show how the site would change if the project did not go ahead.
The ‘donothing” comparison examines frends currently occurring af the site,
including likely management, land use changes or other interventions, and
assesses the significance of these changing conditions. The ‘do-nothing’
comparison, however, should be used in a reasonable way, genuinely predicfing
likely change and not taking the best possible comparison for the purpose of the
Environmental Statement.

C.8.5  Alternative solutions, if the project went ahead in a different form or at a
different location, should normally be considered. This will reveal the full picture of
the project’s effects and the least damaging optfion. If alternatives have been
considered they should be included in the Environmental Statement with an
explanation why they were rejected.

* Key information *

Box C.8.1
Factors Affecting Significance of Impacts
The significance of an impact is derived from an analysis of:

® the sensifivity of the environment fo change, including ifs capacity fo
accommodate the kinds of changes the project may bring about;

©® the amount and type of change, often referred to as the impact
magnitude which includes the timing, scale, size and duration of the
impact;

©® the likelihood of the impact occurring-which may range from certainty fo
a remote possibility;

©® comparing the impacts on the environment which would result from the
project with the changes that would occur without the project-often
referred fo as the ‘do-nothing” comparison; and

©® Expressing the significance of the impacts of the project, usually in relative
ferms, based on the principle that the more sensitive the resource, the
more likely the changes and the greater the magnitude of the changes,
compared with the do-nothing comparison, the greater will be the
significance of the impact.

C.8.6 A matrix can be used for considering the significance of impacts. This
may combine the work previously undertaken for the assessment in respect of
baseline information about the resource and impact prediction. The sensitivity of
the resource can be analysed from the baseline information and may be

[
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summarised and classified in a matrix, an example of which is given in Figure 5
below.

C.8.7  The significance matrix can combine the information about the sensitivity
of the resource, in this case the landscape resource, with the information previously
compiled about the magnitude of impacts, of the kind shown in Figure 4 above.
Combining the 2 sets of analysis, from Figures 4 and 5, enables a simple matrix
of significance to be compiled as shown in Figure 6.

Figure 5
Example of Scale of Sensitivity of Landscape Receptors

High Sensitivity Key characteristics and features, identified by systematic
landscape character assessment, which contribute
significantly fo the distinctiveness and character of the
landscape character type. Designated landscapes e.g.
National Parks, NSAs and AGLVs and landscapes
identified as having low capacity to accommodate
proposed form of change.

Medium Sensitivity ~ Other characteristics or features of the landscape that
contribute fo the character of the landscape locally. Locally
valued landscapes which are not designated. Landscapes
identified as having some folerance of the proposed
change subject to design and mitigation etc.

Low Sensitivity Llandscape characteristics and features that do not make a
significant contribution to landscape character or
distinctiveness locally, or which are untypical or
uncharacteristic of the landscape type. Landscapes
identified as being generally tolerant of the proposed
change subject fo design and mitigation efc.

Figure 6

Magnitude of Change

Example of a Matrix Showing Impact Significance Related to Sensitivity and

Significance of Impact Sensitivity of Receptor Magnitude of Change
Substantial /High High High
High Medium
Medium High
Moderate/Medium High Low
Medium Medium
low High
Slight/Low Medium low
low Medium
Low Low
No Change High, Medium or Low No Change

—b—
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C.8.8  The construction of the matrix for weighing the significance of landscape
and visual impacts should be adapted to fit individual cases or types of cases. For
example, a significance matrix for natural heritage impacts may look like the
example in Figure 6. The impacts are individually ranked for their significance on
the basis of the sensitivity of the resource and the magnitude of the change, a high
sensitivity resource and high magnitude of change would result, self evidently, in a
high or ‘substantial’ significance of the impact.

C.8.9  Beneficial and adverse impacts should be treated in the same way.

Box C.8.2
The Approach to Impact Significance

Competent Authorities and consuliees should ensure that all Environmental Statements:

® clearly sef out the sensitivity of the natural heritage resource;

® clearly sef out the magnitude and likelihood of change, compared with at least the baseline information but
preferably compared with the donothing alternative; and

® explain the significance of all relevant impacts on the natural heritage in a systematic, impartial, consistent
and rafional way that is clearly described in the Environmental Stafement.

C.8.10 Predicting impact significance is partly objective and partly subjective. It
relies on the professional judgement of landscape architects, ecologists and others
who may place varying weight on the many factors involved. This naturally leads
to differences of opinion. The Environmental Statement should therefore set out the
basis of these judgements so that others can see the weight attached fo different
factors and can understand the rationale of the assessment. The Environmental

Statement should clearly explain how the impact significance has been derived. 0

Box C.8.3

Comments on Significance

Consultees should not seek fo crificise an Environmental Statement merely because it expresses conclusions
which do not accord with their conclusions.

Wherever possible, comments should identify why the conclusions are different so the Competent Authority
may judge the basis of the 2 different assessments.

Consuliees should indicate how and where impact prediction in the Environmental Statement is
inappropriate, e.g. where:

® inappropriate predictive techniques have been used;

® impacis have been omitted;

® the sensitivity of the resource is under-estimated (e.g. insufficient attention has been paid to reasons why
areas have been designated);

@ any aspect of the timing, scale, size or duration of the impact has been omitted or inappropriately
applied fo the assessment;

® the impacts are not compared adequately or appropriately with the donothing or other relevant
alternatives;

® the scale of impact significance is unclear, inconsistent, inappropriate or partial.
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C.9 Mitigation Measures and Enhancement

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Figure 2, Sections B.6, C.4, D.7, D.10 and E.2 and
Appendices 1-6]

Statutory Provisions and Government Guidance

0O
[ee]

C.9.1  The Environmental Statement must include a description of the mifigation
measures, so this is a necessary procedure for the developer. It will also be o
necessary procedure for consultees fo consider the effectiveness of mitigation in
order fo make representations to the Competent Authority.

C.9.2  Mitigation measures are a sfatufory requirement fo include in an
Environmental Statement, enhancement is not. Reference is made to B.6, C.4
above and Appendices 1-6 of this Handbook. Guidance on this stage is also
provided in PAN 58 at paragraphs 53-61.

Introduction

C€.9.3  One of the main purposes of EIA is to ensure that potentially significant
environmental effects of proposed projects are avoided or reduced as far as
possible or practicable. This can be achieved by many different measures which
might include:

® locating the project so as not fo affect environmentally sensitive locations;

® using construction, operation and restoration methods or processes which
reduce environmental effects:
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® designing the whole project carefully to avoid or minimise environmental
impacts;

® infroducing specific measures into the project design, construction,
decommissioning and restoration that will reduce or compensate for adverse
effects.

C.9.4  In the EIA process it will be necessary to consider four distinct treatments
of the project and its environmental effects as follows:

Avoidance

Reduction

Remedy,/Compensation

Enhancement/Net Benefit.

€.9.5  These distinctions are not merely of academic inferest. Avoidance,
reduction, and remedy,/compensation are all mitigation measures in the context of
the EIA Regulations (they have different meanings in the confext of the Conservation
(Natural Habitats &c) Regulations 1994). They must, therefore, be included and
described in every Environmental Statement (see sections B.6 and C.4 above).
Enhancement, or net benefit, or new benefit, may be offered by the developer.
Often an Environmental Statement has claimed enhancement but the measures are
not genuine enhancement because the loss or damage fo the natural heritage is
greater than the benefit of the ‘enhancement’ proposed or the measures are more
akin fo compensatory measures.

C€.9.6  In any event, competfent authorities need fo distinguish between
mitigating measures and enhancement fo clearly understand the effectiveness of the
mitigation.

* Key information %

Box C.9.1

87

Mitigation and Enhancement

Mitigating measures or mitigation are the measures faken fo avoid, reduce or
remedy adverse impacts of the project.

Avoidance is the measures taken fo avoid any adverse impacts, including
alfernative or ‘do-nothing” options.

Reduction is the measures taken fo reduce unavoidable adverse impacts of
the project.

Remedial or compensatory measures or compensation are other measures
taken fo (at least try to) offset or compensate for residual adverse effects
which cannot be avoided or further reduced.

Enhancement,/net benefit/new benefit is the genuine enhancement of the
environmental interest of a site or area because adverse effects are limited in
scope and scale, and the project includes improved management or new
habitats or features, which are better than the prospective management, or
the habitats or features present there now. There is, therefore, a net or new
benefit to the natural heritage.
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C.9.7  The distinction is also relevant to consultees. For example, a project may
result in adverse ecological effects on existing habitats, that cannot be mitigated,
e.g. loss of an important peatland area, but may also result in genuine landscape
enhancement elsewhere. The one is not a compensation for the other. The loss and
the benefit must be weighed as separate issues. likewise, a Competent Authority
may need fo weigh the significance of harm to the natural heritage perhaps with
enhancement of other environmental conditions.

C.9.8  Developers are entfifled to include environmental enhancement in their
Environmental Statement. Whilst most Environmental Statements tend fo focus on
mitigation, developers may perceive an opportunity o help fo persuade a
Competent Authority to grant consent by offering some form of enhancement, fo fip
the balance in favour of the project.

€.9.9  In many cases there will be opportunities to encourage enhancement of
the natural heritage, especially where the existing ecological inferest is low or a
landscape has been degraded. Mineral or waste restoration schemes and
woodland planfing schemes often offer potential for genuine enhancement where
the harm to the natural heritage is insignificant.

Box C.9.2 The Approach to Mitigation

Generally, Competent Authorities and consultees should promote a sustainable approach and give
priority to:

® firstly avoiding adverse impacts on the natural heritage; then
® reducing unavoidable adverse effects on the natural heritage; then
© ® compensating for the adverse effects that cannot be further reduced; and

® in parallel with this prioritised approach to mitigation, encouraging opportunities fo enhance the
natural heritage.

C.9.10 However, it should be borne in mind that enhancement cannot be
insisted upon.

C.9.11 The effectiveness of mitigating measures, their reliability and certainty,
and the commitment to ensuring their practical implementation should be
addressed in the Environmental Statement (See Section D.3). The environmental
effects of mitigating measures themselves should also be assessed. Measures may
have been added at a late stage and may not have been assessed in the
Environmental Statement. The measures themselves may have significant
environmental effects, for example through further habitat loss or by the obstruction
of wildlife corridors or infrusion info the landscape or obstruction of views.

C.9.12 The effectiveness of measures such as habitat recreation, restoration,
revegetation or habitat or species translocation should be considered on their
merits in the circumstances of each case. However, bearing in mind the general
experience of habitat and species translocation, this should normally be regarded
as a last resort when destruction of individuals of the species is inevitable, that is,
a rescue operation.

Close
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C.10 Presenting Environmental Information in the Environmental Statement

Step in the EIA Process

Stage 1:
Before Submission of the
Environmental Statement

Deciding whether EIA is required

Requiring submission of an Environmental Statement
Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information
Predicting environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information

Negotiating modifications to the project

Considering the environmental information

[See also Figure 2 and Section B.6 above and Appendices 1-6 of this Handbook]

Statutory Provisions and Government Guidance

C.10.1 There are sfatutory duties on developers to include certain matters in an
Environmental Statement (see B.6 above). There are statutory powers for
Competent Authorities fo require the inclusion of certain matters in an Environmental
Statement. However, the way in which these matters are presented in the
Environmental Statement is a matter for the developer, a non-statutory procedure,
which may involve discussion with consultees. The Regulations do not specify how
environmental information should be presented in an Environmental Statement,
except fo say that a nonechnical summary must be included. In practice, non-
technical summaries are often separately bound and more widely distributed and
available. Guidance on this stage is also provided in PAN 58 at paragraphs
72-79.

Presentation

C.10.2 Presentation therefore depends largely on the importance of the various
issues in the Environmental Statement. VWhere no significant natural heritage issues
arise the Environmental Statement may simply refer to them in a general chapter on
other environmental effects or information. Where natural heritage issues are
significant they should be addressed to the extent necessary in the main body of
the Environmental Statement, although larger Environmental Statements may have
separate volumes containing defailed information about specific issues. Topic
reports in Appendices are a common and accepted feature of Environmental
Statements.

89
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C.10.3 The size of an Environmental Statement will depend on the range and
complexity of issues and no standard size can be given. However, the Insfitute of
Environmental Management and Assessment consider that Environmental
Statements with less than 50 pages are usually regarded as inadequately detailed
it more than one or 2 key topics are involved. Environmental Statements of more
than 150 pages should only be necessary where the project has many
environmental impacts and is of a large scale. Too much detail can distract and
defer readers and make key issues difficult o appreciate.

% Good EIA practice %

Box C.10.1

Good EIA Practice

Presentation of Environmental Statements
Environmental Statements should be:

adequate for the purpose but succinct and not over-detailed;

®

® clear and understandable;

® consistent in content and presentation across issues;
.

well, but not lavishly, presented with the effective use of maps, diagrams,
charts, drawings, illustrations, photographs, skefches, photo monfages,
tables and mairices fo reduce text and explain complex issues and with
summaries and key conclusions highlighted;

® scientifically sound, but with the minimum use of scientific and technical
language, with glossaries and the use of common names for species and
an annexe for scientific nomenclature wherever possible;

Q0

® inclusive of source data to allow readers to interpref this for themselves but
with detailed information in appendices or separate volumes to avoid
cluttering the main text of the assessment;

® logical in its structure, presenting a clear description of the project,
baseline information, prediction of effects and their significance, before
mitigation measures, and then describing the mitigation measures and the
residual effects of the project (including their significance] faking mitigation
info account;

® free sfanding and not reliant on key information in another document
especially if that document is not publicly available;

® based wherever possible on standard methods or standard forms of
presentation that will be familiar af least to other specialists or
professionals advising the Competent Authority.

€.10.4 Environmental Statements are increasingly available on CD or DVD and
distribution in this form is compliant subject to the caveats explained in paragraphs
D.1.8 and D.1.9 below.

Close
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Part D

Consideration of the
Environmental Statement
(and the Project Consent Application)
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D.1 Submission of the Environmental Statement and
Project Application for Consent: the Roles of the
Competent Authority, the Developer and Consultees

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental linformation in the Environmental Statement

Stage 2 *Submissionof Environmentl tatement and projc applicain fo consont

Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information Negotiating medifications to the project

Considering the environmental information

[See also Sections B.2 and E.2, Attachment A and Annexe 2]

Statutory Provisions and Government Guidance

Q3

D.1.1  With the exceptions relating to harbours, docks, piers and jetties, the
Competent Authority has a sfafufory duty fo consult the consuliation bodies and to

publicise every Environmental Statement. The consultation bodies should respond in
every case. The form of their response is not prescribed in the Regulations, which
refer only to them making ‘representations’.

The Competent Authority’s Role

D.1.2  The Competent Authority is the body responsible for making the decision
whether the project should be given a consent, permission, licence or other
authorisation. It may be the Scottish Ministers, a planning authority, SEPA or other
statutory authorities such as the Forestry Commission.

D.1.3  With regard fo their duties in respect of an Environmental Statement o
Competent Authority must:

a. register and publicise the application and Environmental Statement as required
by the Regulations and take account of any representations received from the
public;

b. notify other bodies and consult in accordance with the Regulations and take
account of any representations received;

—b—
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c. not make a decision on the application for af least 4 weeks; and

d. not grant consent or other authorisation unless they have taken account of the
environmental information:

e.  if granting consent, record on the face of the permission or other
authorisation that they have taken account of the environmental information;

f. nofify their decision in accordance with the Regulations.

D.1.4  The Competent Authority is responsible for evaluating the Environmental
Statement fo ensure it addresses all of the relevant environmental issues and that
the information is presented accurately, clearly and systematically. The Competent
Authority should be prepared to challenge the findings of the Environmental
Statement if it believes they are not adequately supported by scientific evidence. If
it believes that key issues are not fully addressed, or not addressed at all, it must
request further information. The authority has to ensure that it has in its possession
all relevant environmental information about the likely significant environmental
effects of the project before it makes its decision whether to grant permission. It is
too late to address the issues after permission has been granted.

D.1.5 The Competent Authority may also:

a. seek and take the advice or representations of bodies other than the statutory
consultees:

b. require the developer to submit further environmental information;
c.  refuse the application;

d. grant consent subject to conditions or limitations over and above those set
out in the Environmental Statement and the application.

D.1.6  The developer must submit sufficient copies of the Environmental
Statement to the Competent Authority to enable them to undertake the statutory
consuliations and, in addition, 3copies for the Scottish Ministers, one of which will
be deposited in the Scottish Executive library where a full collection of all
Environmental Statements submitted in Scotland is available to the public.

D.1.7  Under the provisions of Article 21 of and Sch. 11 to the Town and
Country Planning (Electronic Communications) (Scotland) Order 2004
(TCPECSOO04), environmental statements may be distributed electronically and
[with the exceptions nofed at D. 1.8 below) nofices under the EIASRO9 will be
deemed fo have been given on condition that the electronic communication (e mail
and attachment(s)) of the document (statement or notice):

a. is capable of being accessed by the recipient; and

b. is legible in all material respects, that is, it is as readable as if it were available
fo the recipient in hard copy (see further definition af regulation 2A(5) of the EIASR
99 added by the TCPECSO04); and

c. is sufficiently permanent that it can be used for subsequent reference.
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D.1.8  Electronic communication cannot be used in the EIA process in respect
of a developer serving any notice under regulation 13 on those with an interest in
neighbouring land, or in respect of any fransboundary consultation with other EC
Member States, or in respect of any unauthorised development which is going
through the EIA process refrospectively.

D.1.9  Environmental Statements are increasingly available on CD or DVD and
distribution in this form is compliant subject to the above caveas.

Consultees and the public need to be clear about the
development applied for

D.71.10 In all cases, it is important that it is clear as to what the development is
that is applied for. In granting consent, the Competent Authority will permit the
development applied for as described in the application and the plans submitted
with it (subject to any conditions or modifications); this may or may not be exactly
the same as the development described and assessed in the Environmental
Statement. It may be important to differentiate between information in the
Environmental Statement about the proposal (the planning application) and
information on the environmental impacts of the proposal (the EIA]. Where there is
any discrepancy between information on the application plans and information in
the Environmental Statement, it is the information in the plan that will normally
prevail and which will be granted permission.

@5
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D.2 Consultation and Publicity

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Ervionmerl R
Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

D.2.1  The Compefent Authority has a sfatutory duty to consult the ‘consultation
bodies’, and to publicise every Environmental Statement.

D.2.2  The Regulafions prescribe the procedures to be adopted by Competent
Authorities in respect of consultations and publicity. Every Environmental Statement
must be accessible fo the public and must be publicised. Planning related
Environmental Statements must be placed on deposit in the planning authority’s
office for af least 4 weeks, and must be advertised by nofices in newspapers fo

O
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enable the public to make representations about the project and its environmental
effects and fo comment on the Environmental Statement. Neighbouring
landowners, occupiers and lessees must also be notified (EIASR 99 Regs 13-17;
also Circular 15/1999 paragraphs 101-112. Guidance on this stage is also
provided in PAN 58 at paragraphs 24-27).

D.2.3  In addition, to ensure compliance with the Directive, the Regulations
require some Competent Authorities fo consult certain bodies in respect of every
Environmental Statement and other bodies in respect of particular types of
Environmental Statement or where a project is in a particular type of location.

The Statutory Consultees

D.2.4  The sfatutory consultees (where they are not the Competent Authority
making the decision) include:

The Scottish Ministers

The Planning Authority

Adjacent planning authorities whose area may be affected

The Scottish Environmental Profection Agency (SEPA

Scottish Natural Heritage
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Regulations

Ref to consult

Time period

Development requiring planning permission  EIASR 99 Regs 14 + 16 4 weeks
Development by a PA including local roads  EIASR 99 Reg. 24 Unspecified
Unauthorised development on appeal EIASR 99 Reg. 35 Unspecified
Review of old mineral permissions EIASROMPRO2/EIASR ~ Regs 14, 16 and 4 weeks
99 28A
Motorways and trunk roads EIASR 99 Regs 49 + 50 and Opportunity to
S.20A and 55A express an
Roads (Scotland) Act  opinion
1980
Drainage improvements EIASR 99 Reg. 59 28 days
Marine aquaculture EIAFishFarmMWR 99 Reg. 9 28 days
Forestry works ElAForestrySR 99 Regs 20-23 28 days
Use of uncultivated land and semi-natural ULSNARO2 Reg. 9(2) 42 days
areas for agriculture
Irrigation, drainage and water management  EIAWaterMRO3/EIAS — Regs 14 + 16 4 weeks
for agriculture ROQ
Electricity power sfations >50MW and ElecWorks EIASR OO Reg. 11 14 days from
overhead lines receipt of Env.
Statement
Offshore electricity power stations >TMW  OffshoreGenStinsR02/  Reg. 11 14 days from
ElecWorks EIASR 00 receipt of Env.
Statement
Cas pipelines not requiring planning PGasTransPWEIAR 99 Reg. 10 28 days
permission
Offshore cil and gas and pipelines OffshorePPPAEER 99 Regs @ + 10 4 weeks
Other pipelines Pipeline WEIAR OO Reg. 7 28 days
Decommissioning nuclear installations NuclearREIADR 99 Regs 8-9 Such reasonable
time as HSE
may specify
Harbours, docks, piers and ferries HarbourVWEIAR 99 Regs 7 + @ and Sch.  Reasonable
3 (14-15) Harbours  opportunity

Act 1964

[See also Sections C.4, D.1 and D.8 and Annexe 2]

Statutory Provisions and Government Guidance

The Health and Safety Executive but not for roads EIA
Historic Scofland
the water and sewerage authority or authorities for the area but not for roads

EIA.

D.2.5

These sfatutory consultees have a duty to provide the developer, on

request, with any relevant information in their possession, which may assist in the
preparation of the Environmental Statement, EIASR 99 Reg. 12 [see also Section

C.5 above).

D.2.6

The Regulations also require that consultees are informed of the

submission of an Environmental Statement in conjunction with a development
application, supplied with a copy of the Environmental Statement and given an
opportunity fo comment on ifs contents. Such comments should be supplied fo the
Competent Authority fo assist in the decision. The time allowed to respond is
generally 28 days (4 weeks) from the date or nofice (which is considered here to

—b—
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be the date of receipt by them as there can be no notice until the consultation has
been received). Exceptions to this are summarised in Table D.2.1 below.

D.2.7  There is no statutory provision for consultation with members of the
general public during the preparation of an Environmental Statement. However, if
the developer informs the Competent Authority that an Environmental Statement will
be prepared, then the fact that EIA is under way must be published. Developers
may, however, legally prepare an Environmental Statement without informing the
Competent Authority or statutory consultees beforehand. I this occurs, the
consuliees must be informed upon the Authority's receipt of the Environmental
Statement. There are3obligations on developers in this regard.

a. A nofice should be placed in a local newspaper by the planning authority
advertising the deposit of the Environmental Statement and its availability and the
developer must pay the cost of this publicity.

b. A reasonable number of copies of the Environmental Statement should be made
available to the public (EIASR 99 Reg. 17) but a charge may be made (EIASR 99
Reg. 18).

c. Notice must be given to everyone with a legal interest in neighbouring land.

D.2.8  Electronic communication cannot be used for the notices under D.2.9(c)
above, but the sfatement can be distributed electronically in accordance with the

TCPECSRO4 (see further D.1.8-9 above).

D.2.9 |t should be noted that there is no specific provision dealing with
amendments or additions to an Environmental Statement that has already been
submitted. Where an applicant changes an Environmental Statement, rather than
simply providing further information, which is very specifically defined in the
Regulations, the safest approach is to treat any addition or amendment as an
Environmental Statement submitted during the course of a planning application and
to advertise the whole of the Environmental Statement, with the amendment/
addition, in compliance with regulation 13 EIASRY9. This will ensure compliance
with the general intent of the EIA Directive to notify and inform people of the
possible environmental effects of a proposed development.
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Stage 1:
Before Submission of the
Environmental Statement

Stage 2:

Submission o Environmentcl [ Gonsdfion and pUB

Statement and Consideration of Requiring more information
Environmental Information

o

D.3 Liaison with the Competent Authority and the
Developer

Step in the EIA Process

Deciding whether EIA is required

Requiring submission of an Environmental Statement

Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicting environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Submission of Environmental Statement and poject application for consent

Negotiating modifications to the project

Considering the environmental information

[See also Sections C.4, D.1 and D.8 and Annexe 2]

Statutory Provisions and Government Guidance

%%

D.3.1  The Competent Authority has a statutory duty to consult the consultation
bodies, and fo publicise every Environmental Statement.

D.3.2  Consultees should mainfain licison with the Competent Authority as may
be necessary in the circumsfances of each case. Sometimes it will be sufficient to
respond to the application and Environmental Statement in writing in one step.
Often, however, there will be advantages in a dialogue between consultees and
the Competent Authority and often the developer foo. EIA, at ifs best, is an
inferactive process with each of the main parties informing and influencing the

Box D.3.1 Liaison

decision.

If a consultee seeks more information, for example, this should be through the Competent Authority but, in
exceptional circumstances, for example where that Authority is slow or reluctant to request the information, the
consuliee may approach the developer directly; however, in such cases it is vital that the information is
submitted to the Competent Authority, not just the consultee.

Dialogue and liaison between consultees, the Competent Authority and the developer will generally improve
understanding of the project, the environmental issues, the effects of the project and the views of the
consulees. It will usually increase the effectiveness of the EIA process and the influence of consultees on the

Correspondence between the developer and consultees should normally be copied to the Competent Authority.

others.

—b—
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D.4 Wider Consultation and Dissemination

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Evironmentel | Consolation and publiy
Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Sections B.1, D.1, D.2, and D.3 and Annexe 2]

Statutory Provisions and Government Guidance

D.4.1  The Competent Authority has a statutory duty fo consult the consultation
bodies, and to publicise every Environmental Statement. Guidance on this sfage is
also provided in PAN 58 at paragraphs 26-27.

@)
O

Wider Consultation

D.4.2 ltis a matter for the Competent Authority fo decide who should be
consulted beyond the statutory consultees. However, it is open to consultees to
suggest or recommend that other bodies should also be notified or consulted. This
is particularly important where other bodies are known to hold important and
relevant information and/or expertise.

D.4.3 It may be convenient fo share copies of the application and
Environmental Statement. Copying Environmental Statements may be resfricted by
copyright; do not copy without the permission of the authors or developer. Many
consultants or developers will supply further copies, either free or at a reasonable
cost, or other bodies could go to the locations where the Statement is lodged.
Environmental Statements are increasingly available on CD or DVD and distribution
in this form is compliant subject fo the caveats in D.1.8 above.

D.4.4  Even where a consultee has involved other bodies their comments should
be submitted separately. Even if the Competent Authority declined to consult
directly, the other bodies, nevertheless, have a right to submit representations fo the
Competent Authority direct. Their representations must be taken info account, as
environmental information in the meaning of the Regulations.

—b—
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D.5 Transboundary Environmental Effects

Step in the EIA Process

Stage 1: Deciding whether EIA is required

Before Submission of the
Environmental Statement

Requiring submission of an Environmental Statement

Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information

Predicfing environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2:

Submission of Environmental
Statement and Consideration of
Environmental Information

Requiring more information

Negotiating modifications to the project

Considering the environmental information

Submission of Environmental Statement and project application for consent

Table D.5.1

Topic Regulations Reference

Development requiring planning permission EIASR 99 Regs 40-41

Development by a PA including local roads EIASR 99 Regs 40-41 W

Unauthorised development on appeal EIASR 99 Regs 39-41

Review of old mineral permissions EIASROMPRO2 /EIASROQ Regs 40-41 and 28A

Motorways and trunk roads EIASR 99 Reg. 49

Drainage improvements EIASR 99 Reg. N/A

Marine aquaculture EIAFishFarmMWR 99 Reg. N/A

Forestry works ElAForestrySR 99 Reg. 14

Use of uncultivated land and semi-natural areas  ULSNARO2 Reg. 12

for agriculture

Irrigation, drainage and water management for -~ EIAWaterMRO3 /EIASRO9 Regs 40-41

agriculture

Electricity power stations >50MWV and ElecVWorks EIASR 0O Reg. 12

overhead lines

Offshore electricity power stations > 1MW OffshoreGenSinsR02/ Reg. 12
ElecWorks EIASR OO

Cas pipelines not requiring planning permission  PGasTransPWEIAR 99 Reg. 13

Offshore oil and gas and pipelines OffshorePPPAEER 99 Regs 5 + 12

Other pipelines PipelineWEIAR OO Reg. 3

Decommissioning nuclear installations NuclearREIADR 99 Regs 8 + 12

Harbours, docks, piers and ferries HarbourVWEIAR 99 Reg. 8

[See also Sections D.1, D.2, D.3 and D.4 and Annexe 2]

—b—
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Statutory Provisions and Government Guidance

D.5.1  Guidance on the Government's procedures for transboundary EIA are
given in paragraphs 119 to 121 of Circular 15/1999 and statutory requirements
are in Regs 40-41 EIASR 99.

D.5.2  Electronic communication cannot be used for fransboundary consultations
see further D.1.8 above.

Projects Using Uncultivated Land and Semi-Natural Areas for
Intensive Agriculture (ULSNA)

D.5.3  The usual kinds of provisions for consultations on fransboundary effects
are contained in Reg. 11. However, recognising that projects could span the
border, Reg. 12 makes explicit provision for transborder cases. Essentially,
whichever country the greater part of the application site lies in will determine the
regulations to be applied. Thus, if more of the site lies in Scotland, the Scottish
regulations will apply. However, there are provisions in Reg. 12(3 B 5) for
agreement amongst the respective governments and consuliation bodies for the
procedures of either the English or Scottish regulations to apply even where the
lesser part of the site lies in that jurisdiction.
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D.6 Requiring More Information or Analysis

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and laison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Stotement and Consideraion of | ReGHRGGRSRRGHGAI
Environmental Information Negotiating medifications to the project

Considering the environmental information

[See also Figure 2, Sections C.3, C.4, D.7 and D.8, Appendices
1-6, Attachment A and Annexe 2]

D.6.1  The Competent Authority has the statutory power fo require certain
additional information to be submitted by the developer. (See Reg. 19 EIASR 99
and Circular 15/1999, paragrophs 113-118. Guidance on this stage is also
provided in PAN 58 at paragraphs 91-92).

103

Requiring Information

D.6.2  If important information, which could affect the outcome of the
application, is absent or inadequate consultees should inform the Competent
Authority as soon as possible. They should ask the Competent Authority to require
the applicant to submit the information, if necessary as a supplementary
Environmental Statement (see D.8 below), and ask the authority not to defermine
the applicafion until all of the necessary environmental information is available.
Submission of the required information may mean that you have fo reassess the
natural heritage impacts of the proposal.

D.6.3  ltis imporfant fo obtain any further information via the Competent
Authority; but, in exceptional circumstances, for example where that Authority is
slow or reluctant to request the information, consultees may approach the
developer directly. However, in such cases it is vital that the information is
submitted to the Competent Authority, not just the consultee.

D.6.4 A consultee’s response is required primarily on whether the project
should be consented or authorised and, if so, on what terms and conditions and, if
nof, why not. A consultee should not risk its views being too late to influence the

—b—
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Table D.6.1

o

Topic Regulations Reference
Development requiring planning permission EIASR 99 Reg. 19
Development by a PA including local roads EIASR 99 Reg. 24
Unauthorised development on appeal EIASR 99 Reg. 36
Review of old mineral permissions EIASROMPRO2 /EIASRQQ Regs 19 and 28A
Motorways and trunk roads EIASR 99 N/A
Drainage improvements EIASR 99 Reg. 60
Marine aquaculture ElAFishFarmMWWR 99 Reg. 10
Foresiry works ElAForesfrySR 99 Reg. 11
Use of uncultivated land and semi-natural areas  ULSNARO2 Regs 9 + 10
for agriculture
Irrigation, drainage and water management for ~ EIAWaterMRO3 /EIASRO9 Reg. 19
agriculture
Electricity power stations >50MW and ElecWorks EIASR 0O Reg. 13
overhead lines
Offshore electricity power stations >1MW OffshoreGenSinsR02/ Reg. 13
ElecWorks EIASR 0O
Electricity power stations and overhead lines ElecVWorks EIASR 00O Reg. 13
Cas pipelines nof requiring planning permission  PGasTransPWEIAR 99 Reg. 11
Offshore oil and gas and pipelines OffshorePPPAEER 99 Reg. 10
Other pipelines PipelineWEIAR OO Reg. 8
Decommissioning nuclear installations NuclearREIADR 99 Reg. 10
Harbours, docks, piers and ferries HarbourVWEIAR 99 N/A

Close

104

decision merely because they are awaiting a response fo a request for more
information.

D.6.5 ltis important to bear in mind that the costs and delays involved in
obtaining and submitting additional information can be considerable. EIA is not an
opportunity fo obtain information that is desirable for other purposes, although
information obtained as a necessity in an EIA case may, of course, contribute fo

environmental knowledge generally.
* Key advice &

Box D.6.1
Requests for Further Information

Information should only be requested when it is essential, not merely desirable,
fo the decision on the project and where it could actually influence a
consultee’s or a Competent Authority’s views in a substantive way.

Requests for additional information should have regard to the feasibility and
practicality of obtaining it and the timescale and cost.

Requests should be reasonable.
They should normally be made via the Competent Authority.
They should be made promptly and in one step if possible.

—b—
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D.6.6  Repeated requests for more and more information can be very frustrating
fo the developer and Competent Authority and can indicate a lack of clarity of
thought initially on the part of the body that keeps requesting. However, it is
reasonable o expect that, from time fo time, new information may prompt an
obvious need for yet further information.

Requesting Further Information for Full Planning Applications

D.6.7  In respect of full planning applications, the planning authority has the
power to require information to be submittied under 2 statutory provisions, namely:

a. Regulation 19 of the EIASR 99, requiring submission of:

i) any further environmental information to enable the application fo be
defermined; or

i) information conceming any matter which is required to be dealt with in the
Environmental Statement (i.e. matters in Schedule 4 EIASR 99): or

iii) information reasonably required to give proper consideration to the
application; or

iv] evidence fo verify any information in the Environmental Statement;

b. Aricle 13 of the Town and Country Planning (General Development Procedure)
[Scofland) Order 1992 requiring any further information in order to enable them to
deal with the application.

D.6.8  When requesting planning authorities fo require further information,
reference can be made fo the EIASR 99, the General Development Procedure
(Scotland) Order 1992 (GDPO), para 48 of Circular 15/1999, and the letter
from Scotfish Executive Development Department to all Heads of Planning in

Scotland, dated June 2002.

105

D.6.9 A request for further information on the planning application should be
made under Arficles 13 and 4(3) of the GDPO. A request for further work on the
EIA should be made under the EIASR 99. Thus, a clear distinction should be made
wherever possible, further information about the proposal that forms the subject
of the planning application should be obtained by means of the GDPO; further
information on the environmental impacts of the proposal should be obtained
by means of the EIASR 99.

D.6.10 |If the applicant refuses to make available further information and/or
the planning authority will not support a consultee’s request, or the planning
authority agrees with the applicant that further information is not necessary, the
consultee  will have to accept that the information will not be obtained. The
result may be that they have no choice but to object to the application and, if
necessary, ask that the case be referred to the Scottish Ministers for their own
determination.

D.6.11 A consultee should always take care to identify what further information
is required and should be able fo justify this request clearly. Most planning
authorities will use their powers to require further information to be submitted rather
than merely going straight for a refusal of permission.
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Requesting Further Information for Outline Planning Applications

D.6.12 The EIA process, in relation fo planning, applies only at the stage of the
grant of planning permission, either full or outline planning permission. The
subsequent approval of reserved matters following outline planning permission is
nof a grant of permission, so the EIA process is not applicable. A condition cannot
be imposed on an outline planning permission requiring the submission of an
Environmental Statement at approval of reserved matters stage. The environmental
information must be considered before the grant of outline planning permission. It
follows that there should be an adequate Environmental Statement af the outline
application stage. Where an outline application is submitted without an
Environmental Statement or with an inadequate Environmental Statement the matter
must be remedied before the outline permission is granted. (See Circular
15/1999, paragraph 48.)

D.6.13 Where outline planning permission is sought, it may not be possible to
predict impacts on the natural heritage with the information submitted, because the
details of the development are unknown. Therefore, the information in the EIA can
only inform the decision in principle on whether development of the nature
proposed is acceptable at all on the site. If the information available in the
Environmental Statement af this stage is insufficient to defermine whether the
development is acceptable in principle, the planning authority should require such
information to be submitied as it is reasonably necessary o assess the likely
environmental effects of the proposal or they should refuse planning permission,
possibly with an indication that a detailed application would be considered if it is
supported by an Environmental Statement. [See also paragraphs C.1.29-31 and
section C.4 above and para 48 of Circular 15/1999.)

D.6.14 In respect of outline planning applications, the planning authority has the
power fo require information to be submitted under the same provisions as
described in D.6.9=11 above, plus the power to require reserved matters to be
submitted under the provisions of Article 4(3) of the Town and Country Planning
(General Development Procedure] (Scotland) Order 1992. This enables a planning
authority fo require the submission of all or any reserved matters that the planning
authority considers it to be necessary fo consider before the grant of an outline
planning permission. However, whereas there is no limit fo the period in which the
other provisions can be used to require information to be submitted, there is a 1
month time limit on the use of Article 4(3) requiring reserved matters o be
submitted.

D.6.15 Thus, requests for some of the reserved matters to be submitted must
be made by the planning authority within 1 month under Article 4(3) of the
GDPO; requests for further information about the proposal that forms the
subject of the planning application should be obtained (at any time) by means
of the GDPO; and further information on the environmental impacts of the
proposal should be obtained (at any time) by means of Regulation 13 of the
EIASR 99.

Projects Using Uncultivated Land and Semi-Natural Areas for
Intensive Agriculture (ULSNA)

D.6.16 Reg. 10 ULSNARO2 provides for SEERAD to require further information

to be submitted where, after complying with the requirements in Reg. 9(2) to
consult and publicise the Environmental Statement, it determines that the

—b—
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Environmental Statement must include additional information in order for it to be an
Environmental Statement. The applicant must provide the additional information.
The consultation bodies will be consulted on the additional information and
generally have 28 days in which to comment.

107
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D.7 Requiring Modifications of the Project

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information Negofiating modifications fo the project

Considering the environmental information

[See also Sections C.9, D.6 and D.8, E.3 and E.4, Attachment A
and Annexe 2]

Modifications

[ee}
O

D.7.1  The fact that a project is subject fo the EIA process does not preclude
modifications or amendments. These may be made during the EIA process, after
the Environmental Statement has been submitted. Indeed, the iterafive process of
EIA is very likely to lead to consultees or the Competent Authority seeking changes
fo the proposals to avoid or further reduce environmental effects. Equally, the
proposer may wish fo make changes to help safisfy concems expressed by the
Competent Authority, consultees or the public.

D.7.2  Where they would meet a consultee’s concems, modifications should be
encouraged both before and affer the consultation response has been submitted
(indeed, it may be the consuliation responses that inifiafe the discussions about
modifications).

D.7.3  ltis open to a consultee, throughout the EIA process to negotiate
modifications to a project via the Competent Authority. If necessary, the consultee
can ask a developer to modify the project if the Competent Authority will not
require the developer to do so [see D.6.5 above). However, if the developer does
agree to modify the project, it is vital that the modification is submitted formally to
the Competent Authority. Modifications provided solely to the consultee, and nof to
the Planning Authority as an amendment to the application will not constitute any
part of the planning application, nor will they constitute any part of the planning
permission.



48106_EIA Text 10/3/06 02:18 Page 109

Box D.7.1
Negotiating Changes

A consultee should consider whether to open negotiations, with the Competent
Authority and/or the developer, fo affect changes to the proposals, if they
conclude that:

a. more or different mitigation would be appropriate;
b. adverse effects could be avoided, or compensated; or
c. new benefits could be achieved.

D.7.4  Technically speaking, there are no procedures by which an application,
e.g. a planning application, can be modified after it has been submitted.
Theoretically, the application should be withdrawn and resubmitted. However, for
fairly obvious reasons, most Competent Authorities take a practical approach. They
accept modifications and ensure that it is clear which scheme is consented, if a
consent is issued [e.g. by imposing a condition referring fo revised plans). From a
procedural point of view, whether the modifications can be accepted as an
amendment, without a new application being made, is a decision for the
Competent Authority alone.

D.7.5  The key questions will be:

a. whether the modifications are so extensive as to amount to a different project
proposal=in which case a new application should be made; or

b. whether the modifications are significant but not extensive—in which case a new
application is generally not required but the Competent Authority should reconsult
and renotify and republicise the proposal; or

109

c. whether the modifications are not so significant as to merit reconsultation
and republicising generally, but may be appropriate for selected consultees o
comment, or whether no consultees need comment.

D.7.6 It should be noted that there is no specific provision dealing with
amendments or additions to an Environmental Statement that has already been
submittied. Where an applicant changes a proposal, and therefore has to change
the Environmental Statement, rather than simply providing further information (which
is very specifically defined in the Regulations| any addition or amendment should
be treated as an Environmental Statement submitted during the course of a
planning application. The Competent Authority should advertise the whole of the
Environmental Statement, with the amendment/addition, in compliance with
regulation 13 EIASRY9. This will ensure compliance with the general intent of the
EIA Directive to notify and inform people of the possible environmental effects of a
proposed development.
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D.8 Is a Supplementary Environmental Statement
Required?

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent

Submission of Environmental Consultation and publicity

Statement and Consideration of
Environmental Information

Considering the environmental information

[See also Sections B.4, D.1, D.6, D.7 and E.4, Attachment A and
Annexe 2]

© Statutory Provisions and Government Guidance

D.8.1 A Competent Authority has the stafufory powers to require further
environmental information to be submitted. This may be in the form of a revised or
supplementary Environmental Statement or otherwise. However, it should be nofed
that submission of documents called supplementary or revised Environmental
Statements is a convention, which often occurs in practice, but not a statutory
process or ferm. The EIASR 99 only refer to ‘further information” being required
and submitted and treats this more as a part of the overall environmenfal
information than as a new Environmental Statement. Such further information should
also be submitied in respect of significant modifications to a project, but see further
D.7 above.

D.8.2  Where the Competent Authority has decided fo accept a modification it
will need fo consider whether a new or revised or supplementary Environmentol
Statement is necessary. Essentially the question to be asked will be ‘is the project
still the project that was assessed in the original Environmental Statement or @
different project in ways that mean the effects of the project have not been
adequately assessed?’ The legal cases referred fo in Annexe 9 will be relevant
here. Guidance on this stage is also provided in PAN 58 af paragraphs 26-27.

D.8.3  The key point is that the final decision on the application must take
account of the environmental information for that project, as it would be consented.

—b—
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It follows that it would not be appropriate to consider environmental information
about another form of the project.

Supplementary Environmental Statement

D.8.4 A supplementary Environmental Statement is submitted where the original
Environmental Stafement was incomplete or further work on environmental effects
has been undertaken (whether or not the project has been modified since the
original application and Environmental Statement were submitted). A
supplementary Environmental Statement may be submitted, to add to the original,
fo ensure that all of the relevant environmental information is considered by the
Competent Authority. The supplementary Environmental Statement may include a
revision of the whole or part of the original document or additions that are needed
fo cover the additional information.

D.8.5 Where the additional information is submitied because the Competent
Authority required it to be, the supplementary Environmental Statement must follow
the same procedures as for the original Statement, including publicity and
consultations (Regulation 19 EIASR 99 and Circular 15/1999 paragraphs
114-117). However, where the supplementary Statement or other environmental
information is submitted voluntarily the Competent Authority has discretion as fo the
extent of publicity and consultation it undertakes.

Revised Environmental Statement

D.8.6 A revised Environmental Statement is submitted where a project has
been modified since the original application and Environmental Statfement were
submitted. A revised Environmental Statement may be submitted to amend the
original, fo ensure that the environmental information considered by the Competent
Authority relates fo the project as modified. The revised Environmental Statement
may be a revision of the whole of the original document or a revision of those
parts of the original Environmental Statement that need to be changed as a result
of the modifications.

D.8.7  Again, where the additional information is submitted because the
Competent Authority required it to be, the revised Environmental Statement must
follow the same procedures as for the original Statement, including publicity and
consultations (Regulation 19 EIASR 99 and Circular 15/1999 paragraphs
114-117). Where the revised Statement or other environmental information is
submitted voluntarily the Competent Authority has discrefion as to the extent of
publicity and consultation it undertakes.

Deciding about Submissions

D.8.8  Deciding the extent fo which environmental information should be
resubmitted as a result of modifications fo the project is sometimes difficult to
ascertain. There are no statutory provisions for procedures and a Competent
Authority may need help from the consultees in deciding whether:

a. the project is so extensively different that a new application and new
Environmental Statement is required; or

b. the project is significantly different and the Environmental Statement should be

revised [with consultation on the revision) or added fo by a supplementary
Environmental Statement (with consultation following): or

—b—
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c. the project and its environmental effects are not so significantly different as to
invalidate the original Environmental Statement and consultation and publicity
responses as being the environmental information relevant and appropriate fo the
project at the point in fime of the decision.

D.8.9  The following points may be of assistance in these decisions:

a. submission of an entirely new area of environmental information should
generally be in a supplementary Environmental Statement;

b. submission of revisions relating fo changes fo the environmental information
contained in the Environmental Statement should be submitted either as a revised
Environmental Statement (in whole or in part) replacing the original or in a
supplementary Environmental Statement (if additional information is included)
adding to the original Environmental Statement and in whole or in part replacing
it;
c. minor revisions which correct, update or otherwise amend information in the
original Environmental Statement but do not change any of the impacts in ferms of
their significance could be submitied as an Addendum or Erratum as appropriate.

D.8.10 Generally, there should be no need to reconsult or renotify Addenda or
Errata unless a particular consultee has requested the changes and/or the changes
may be significant to one or more particular inferests.

D.8.11 Llike the decision on whether o require an Environmental Statement in the
first instance, the decision whether a new or supplementary or revised
Environmental Statement is required, and the procedures for dealing with the
submission, consultation, publicity efc., are all a matter for the Competent
Authority.

Box D.8.1

Involvement of Consultees in Procedures for Dealing with
Revised or Supplementary Environmental Statements

Consuliees may urge a Competent Authority fo adopt a particular requirement
or procedure in respect of revised or supplementary Environmental Statements,
but cannot force them to. How a Competent Authority deals with revisions or
supplementary information is a matter for the Competent Authority.

However, if important matters are af stake, and a consultee believes a serious
breach of the Regulations is likely fo result, for example by actually denying the
public or statufory and other agencies the opportunity of commenting on
changes fo an Environmental Statement, they should refer the matter to the
Scotfish Ministers.
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D.9 Reviewing the Environmental Statement

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information Negotiating medifications to the project

[See also Sections D.10, E.1, E.2, E.3 and E.4, Appendices 1-6,
Attachment A and Annexe 2]

Statutory Provisions and Government Guidance

D.9.1  The Competent Authority has a sfatutory duty to consider the environ- -
mental information before granting consent fo any project subject fo the EIA process.

D.9.2  PAN 58 provides useful guidance on this stage. Paragraphs 80-90
discuss the process of evaluation of the Environmental Statement and its review.
Annexe 5 provides a checklist of ‘quality indicators’ and five headings under
which a Statement may be reviewed:

a. elements of the project d. mitigating measures
b. policy framework e. risks and hazardous development.
c. environmental effects

Reviewing Environmental Statements

D.9.3  In addition to the advice in the Circular and PAN 58, this Handbook
includes Attachment A which is a review package for the scoping and reviewing
of the Environmental Statement stages in the EIA process. These are infended to be
helpful working tools for adaptation by users to meet particular circumstances. They
will hopefully assist in a more systematic and logical approach fo these stages for
EIA. They are not infended either to replace any existing formal review procedures
undertaken by Competent Authorities or consuliees, or to establish inflexible or
standardised approaches to good practice. Users are positively encouraged fo
extend, reduce or otherwise adapt the frameworks suggested to suit particular
needs.

—b—
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D.10 Formulating a Consultation Response

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

[See also Sections C.9, D.9, E.1, E.2, E.3 and E.4, Appendices 1-6,
Attachment A and Annexe 2]

Consultee’s Role

- D.10.1 Consuliees will review the Environmental Statement and comment on the
application for the proposal. Consuliees may assist the Competent Authority and
advise on the adequacy and conclusions of the environmental information.

Statutory Provisions and Government Guidance

D.10.2 The Competent Authority has a statutory duty to consider the
environmental information before granting consent to any project subject to the EIA
process [Reg. 3 EIASR 99). Consultees should also provide advice to the
Competent Authority on matters within their remit, where advice is requested. A
consuliee’s response is a part of the environmental information that the Competent

Authority must consider [Reg. 2 EIASR 99).
The Consultation Response

D.70.3 Whilst the consultee’s comments on the Environmental Statement and the
letter making representations about the project itself are separate things, the
representations about the acceptability of the project will clearly be informed and
supplemented by the information in and comments on the Statement. Reference is
made fo section C.9Q above, relafing to requests for mitigation, even if the project,
in principle, is accepfable.
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* Key information *

Box D.10.1
The Environmental Information

It should be sfressed that the environmental information is not just the
Environmental Statement submitted by the developer, but also any additional
information submitted by the developer and the comments of the statutory
consultees and the public when received by the Competent Authority.

D.10.4 Therefore, the comments of a consultee should cover matters which it
considers important which have been omitted from the Environmental Statement, as
well as those which have been covered by the document. All of this information
must be considered by the Competent Authority, and should be material to their
decision. Indeed, research (25) and (32] found that responses by consultees were
usually given more weight in the Competent Authority’s decision than the

Environmental Stafement on which they were based.
* Key advice *

Box D.10.1
Representations

Comments should cover the following poinfs:
® the accuracy of the Environmental Statement (especially baseline information

and the prediction of impacts);

® the coverage of the Environmental Statement-whether there are important
omissions, and whether the emphasis on the different impacts is
appropriate;

® with respect fo omissions of matters which the consultee considers to be =
important: the issues involved and further work required fo address them;

® the level of confidence that the consultee has in the findings (i.e. the degree
of uncertainty);

® whether the consuliee agrees with the evaluation of significance of the
impacts identified;

® whether the mitigating measures are safisfactory or not; and
® the adequacy of proposals in the Environmental Statement for monitoring

impacts and responding to them.

In cases where the Environmental Statement is of a particularly poor qudlity, it
may be appropriate for the consultee to make only a general, not a detailed
response.

D.10.5 The consuliee should provide its own evaluation of the importance of
impacts. This should address whether the affected resource is of infernational,
national, regional or local importance, and the degree fo which the impact will
affect the resource.
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D.10.6 |t should be nofed that the comments on the contents of an Environmental
Statement are, technically speaking, distinct from the consultee’s formal response to
the application for development consent [e.g. planning application). The
consultee’s comments on the Environmental Statement are considered to be
environmental information which informs the authority in its decision, whereas the
response fo the application is the consultee’s view as to the best course of action
available to the authority and the extent to which this view is, or is not, supported
by the Environmental Statement.

D.10.7 Thus, the consultee’s comments on an Environmental Statement might be
to the effect that the Environmental Statement accurately describes the impacts of @
development, that the consultee agrees with the Environmental Statement that these
impacts are significant and that the mitigation measures proposed in the
Environmental Statement would not adequately address these impacts, although a
modification of them would do so. The consultee’s response fo the application
would therefore be that it objects fo the development because of the significant
natural herifage impacts defailed in the Environmental Statement, but would be
minded fo iff this objection if the suggested modified mitigation measures were
incorporated info the conditions for the consent.

* Key advice *
Box D.10.2

Response to Consultations: The Project and the Environmental
Statement

It is advisable to distinguish clearly between the 2 parts of a consultee’s
response to an application, by stating the formal response fo the application
in a covering leffer, and appending comments on the Environmental
Statement in an annexe.
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D.11 Outline Planning Applications
Introduction

D.11.1 This section is infended to draw together all of the commentary and
advice about oufline planning applications and EIA that is found elsewhere in this
Handbook. It therefore contains no new or different material from that found in the
sections B.4, C.4 and D.6 above.

Applying the EIA Regulations to Outline Planning Applications

D.11.2 Where it applies, the Directive requires EIA to be carried out prior fo the
grant of ‘development consent’. Development consent is defined as ‘the decision of
the Competent Authority or Authorities which entitled the developer to proceed with
the development’. Under the UK planning system, it is the planning permission that
enables the applicant to proceed with the development. Therefore, where EIA is
required for a planning application made in outline, the requirements of the
Regulations must be fully met at the outline stage since reserved matters cannot be
subject fo EIA.

D.11.3 The planning permission and the conditions affached fo it must be
designed fo prevent the development from taking a form—and having
effects—different from what was considered during EIA. This was confirmed in the
case of R v SSTLR ex parte Diane Barker (2001).

D.11.4 The cases of R v Rochdale MBC ex parte Tew (1999) and R v
Rochdale MBC ex parte Milne (2000 set out the approach that planning
authorities need to take when considering EIA in the confext of an application for
oufline planning permission if they are fo comply with the Directive and the
Regulations. Both cases dealt with a legal challenge o a decision of the authority
fo grant outline planning permission for a business park. In both cases an N
Environmental Stafement was provided. In ex parte Tew the Court upheld @ -
challenge to the decision and quashed the planning permission. In ex parte
Milne, the Court rejected the challenge and upheld the authority’s decision o
grant planning permission.

D.11.5 In ex parte Tew, the authority authorised a scheme based on an
illustrative masterplan showing how the development might be developed, but with
all details left to reserved matters. The Environmental Statement assessed the likely
environmental effects of the scheme by reference to the illustrative masterplan.
However, there was no requirement for the scheme to be developed in
accordance with the masterplan and in fact a very different scheme could have
been built, the environmental effects of which would not have been properly
assessed. The Court held that description of the scheme was not sufficient to
enable the main effects of the scheme to be properly assessed, in breach of
Schedule 4 of the Regulations.

D.11.6 In ex parte Milne, the Environmental Statement was more detailed; a
Schedule of Development set out the defails of the buildings and likely
environmental effects, and the 30&@6_03 was no _osmmﬂ 3®6_< illustrative.
Conditions were attached fo the permission ‘fo fie the outline permission for the
business park fo the documents which comprise the application’. The outline
permission was restricted so that the development that could take place would
have fo be within the parameters of the matters assessed in the Environmental

—b—
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Statement. Reserved matters would be restricted to matters that had previously been
assessed in the Environmental Statement. Any application for approval of reserved

matters that went beyond the parameters of the Environmental Statement would be

unlawful, as the possible environmental effects would not have been assessed prior
to approval.

D.11.7 The judge emphasised that the Directive and Regulations required the
permission fo be granted in the full knowledge of the likely significant effects on the
environment. This did not mean that developers would have no flexibility in
developing a scheme. But such flexibility would have to be properly assessed and
taken info account prior fo granting outline planning permission.

D.11.8 He also commented that the Environmental Statement need not contain
information about every single environmental effect. The Directive refers only to
those that are likely and significant. To ensure it complied with the Directive the
authority would have to ensure that these were identified and assessed before it
could grant planning permission.

D.11.9 The Court of Appeal in ex parte Diane Barker (2001) confirmed this
approach and there are some general conclusions that can be drawn about
applications for oufline planning permission:

a. An application for a ‘bare’ outline permission with all matters reserved for later
approval is extremely unlikely to comply with the requirement of the Regulations.

b. When granting outline consent, the permission must be ‘tied" to the
environmental information provided in the Environmental Statement, and considered
and assessed by the authority prior to approval. This can usually be done by
conditions although it would also be possible fo achieve this by a planning
agreement (under section 75 of the Town and Country Planning (Scotland) Act
1997).

c. An example of a condition was referred to in ex parte Milne (2000). The
development on this site shall be carried out in substantial accordance with the
layout included within the Development Framework document submitted as part of
the application and shown on (a) drawing entitled "Master Plan with Building
Layouts.” The reason for this condition was given as The layout of the proposed
Business Park is the subject of an Environmental Impact Assessment and any
material alteration to the layout may have an impact which has not been assessed
by that process' (see paras 28 and 131 of the judgement).

d. Developers are not precluded from having a degree of flexibility in how a
scheme may be developed. But each option will need to have been properly
assessed and be within the remit of the outline permission.

e. Development carried out pursuant fo a reserved matters consent granted for a
matter that does not fall within the remit of the outline consent will be unlawful.

Scoping an Outline Planning Application

D.11.10  Where oulline planning permission is sought, it may not be possible
to predict impacts on the natural heritage at this stage, because the defails of the
development are insufficiently described or unknown. Therefore, the information in
the EIA can only inform the decision in principle on whether development of the
nature proposed is accepfable at all on the site.

Close
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D.11.11  Circular 15/1999, paragraph 48 provides the following advice on
oufline applications as follows:

Where EIA is required for a planning application made in outline, the requirements
of the Regulations must be fully met at the outline stage since reserved maiters
cannot be subject to EIA. When any planning application is made in outline, the
planning authority will need to satisfy themselves that they have sufficient
information available on the environmental effects of the proposal to enable them
to determine whether or not planning permission should be granted in principle. In
cases where the Regulations require more information on the environmental effects
for the Environmental Statement than has been provided in an outline application,
authorities should request further information under regulation 19. This may also
constitute a request under article 4(3) of the GDPO.

Requesting Further Information for Outline Planning Applications

D.11.12  When any planning application is made in outline, the planning
authority will need fo safisfy themselves that they have sufficient information
available on the environmental effects of the proposal to enable them to determine
whether or not planning permission should be granted in principle. In cases where
more information is required, authorities should request further information on the
Environmental Statement as described below.

D.11.123  Where outline planning permission is sought, it may not be possible
to predict impacts on the environment with the information submitted, because the
details of the development are unknown. Therefore, the information in the EIA can
only inform the decision in principle on whether development of the nature
proposed is acceptable at all on the site. If the information available in the
Environmental Stafement at this stage is insufficient to determine whether the
development is acceptable in principle, the planning authority should require such
information to be submitted as it is reasonably necessary fo assess the likely
environmental effects of the proposal or they should refuse planning permission,
possibly with an indication that a detailed application would be considered if it is
supported by an Environmental Statement. (See also para 48 of Circular
15/1999.)

D.11.14  In respect of all planning applications, the planning authority has the
power fo require information to be submitted under 2 statutory provisions, namely:

a) Regulation 19 of the EIASR 99, requiring submission of:

i) any further environmental information to enable the application fo be
defermined: or

i) information conceming any matter which is required to be dealt with in the
Environmental Statement (i.e. matters in Schedule 4 EIASR 99); or

iii) information reasonably required to give proper consideration to the
application; or

iv] evidence fo verify any information in the Environmental Statement;
b) Aricle 13 of the Town and Country Planning (General Development Procedure)

[Scofland) Order 1992 requiring any further information in order to enable them fo
deal with the application.

—b—
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D.11.15  In respect of outline planning applications, the planning authority has
the power fo require reserved matters to be submitted under the provisions of
Article 4(3) of the Town and Country Planning (General Development Procedure)
(Scotland) Order 1992. This enables a planning authority fo require the submission
of all or any reserved matters that the planning authority considers it to be
necessary to consider before the grant of an outline planning permission.

However, whereas there is no limit to the period in which the other provisions can
be used to require information to be submitted, there is a 1 month time limit on the
use of Arficle 4(3) requiring reserved matters to be submitted.

D.11.16  Thus, requests for some of the reserved matters to be submitted
must be made by the planning authority within 1 month under Article 4(3) of
the GDPO; requests for further information about the proposal that forms the
subject of the planning application should be obtained (at any time) by means
of Article 13 of the GDPO; and further information on the environmental
impacts of the proposal should be obtained (at any time) by means of
Regulation13 of the EIASR 99.

D.11.17  Which of the reserved matters a consultee needs to have addressed
by the planning authority before it can reasonably determine the application is
dependant on the nature of the proposal and the nature of the environmental
sensitivities of the site. A QOUOmo_ on or near a UO@ or mire, for instance, will
require details of such reserved matters as access and road drainage so that their
hydrological effects can be assessed. VWhere there are landscape and visual
sensifiviies, the siting, mass and height of the main components of the
development, and possibly ancillary development such as roads, car parks, efc.,
will be necessary. Each proposal, however, is unique and will have fo be
considered carefully.

Close
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The Decision Making Stage
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Stage 1:
Before Submission of the
Environmental Statement

E.1 Adopting the Precautionary Principle

Step in the EIA Process

Deciding whether EIA is required

Requiring submission of an Environmental Statement
Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information

Negotiating modifications to the project

Considering the environmental information

[See also Sections D.6-D.10, E.2, E.3 and E.4, Attachment A and
Annexe 2]

The Precautionary Principle

E.1.1  This principle is particularly relevant to the EIA process. Generally,
decisions should be based on the best scientific and other information available.

E.1.2  The EIA should ensure that this is available to the decision maker, at the
right time. The environmental information should make clear, or as clear as
possible, the environmental effects and consequences of the project. However,

there are bound fo be limitations in many cases where prediction is uncertain, e.g.

based largely on professional judgement using assumptions that themselves are
uncertain. Comparison with the effects of other projects elsewhere is often not
available and sometimes it is not practical or feasible to obtain all the information
desirable, e.g. where considerable costs or long time scales are involved.

E.1.3  The principle was described in the Rio Declaration 1992 which set out
the 'precautionary approach’:

Where there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for posiponing costeffective measures fo
prevent environmental degradation.

E.1.4  This wording indicated that the principle can be applied to all forms of
environmental damage that might arise and should not be confined only to the
actions of government.

123
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E.1.5 Importantly, the precautionary principle is addressed in some defail in
PAN 58. At paragraph 94:

The precautionary principle — the principle that authorities should act prudently to
avoid the possibility of irreversible environmental damage in situations where the
scientific evidence is inconclusive but the potential damage could be significant.

It applies particularly where there are good grounds for judging either that action
taken prompily at comparatively low cost may avoid more costly damage later, or
that irreversible effects may follow if action is delayed.

E.1.6  NPPG 14 Naturol Heritage at paragraphs 80-82 states ‘planning
authorities should apply the precautionary principle in circumstances where the
impacts of a proposed development are uncertain, but there are good grounds for
believing that significant irreversible damage could occur to natural heritage
interests of international or national significance. Where it appears that a
precautionary approach is justified, careful consideration should be given to
whether the proposal might be modified to eliminate the risk of ireversible
damage before a decision is reached to refuse planning permission.’

E.1.7  In cases where an internationally designated nature conservation site
may be affected, Regulation 48 of the Conservation (Natural Habitats &c)
Regulations 1994 embodies the precautionary principle in the requirement to grant
consent [subject to the derogations in Regulation 49) only if the Competent
Authority has ascertained that the project will not adversely affect the infegrity of
the site. There is no requirement to demonstrate that there would be harm, the duty
is fo establish that there would be no harm to the integrity of the sife.

Box E.1.1
The Precautionary Approach

Competent Authorifies should adopt the precautionary approach in
considering environmental information and when deciding whether to consent
fo projects, in accordance with Government policy.

E.1.8  The SNH approach and recommendations as fo the application of the
precautionary principle are set out in Applying the Precautionary Principle o
decisions on the natural heritage, 2001, SNH.
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E.2 Relationship of EIA with the Development Plan
and Other Consent Proceedures

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicting environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Sections D.6-D.10, E.1, E.3 and E.4 and Attachment A]

Role of EIA

E.2.1  ltis imporfant to bear in mind that the EIA process is only one part of the
decision making procedure and that the Environmental Statement is only one part
of the EIA process. Guidance on this issue is also provided in PAN 58 of
paragraphs  10-15.

125

Planning Related Decisions

E.2.2  For example, when dealing with a planning application a planning
authority must decide the application in accordance with the development plan
unless material considerations indicate otherwise [see TCPSA 1997 S.25). The
environmental information is o material consideration. The Environmental Statement
is an important part of the environmental information. There is no requirement for
the planning authority or Reporter or Scoftish Ministers to agree with or to adopt or
reject the conclusions of an Environmental Statement. They need to take it into
account and, if granting permission, fo state in their decision that they have taken
the environmental information into account [Reg. 3 EIASR 99).

E.2.3  Environmental Statements relating to development requiring planning
permission should directly relate the environmental effects of the project to the
relevant development plan policies: all of them, not just a favourable selection. It
should be clear from the Environmental Statement whether the development is in
accordance with the development plan. Whether or not it is in accordance with
the development plan, it is open to the developer in the Environmental Statement or
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in his submissions explaining the proposals fo the planning authority, what other
material considerations may be relevant to the planning decision.

E.2.4  Consequently, an Environmental Statement may fairly conclude that the
project is not in accordance with some development plan policies because of ifs
adverse environmental effects but, nevertheless, the Environmental Statement may
set out material considerations which could outweigh the policies—such as
economic benefits or benefits to other aspects of the environment that may be
enhanced rather than harmed.

General Principles

E.2.5  These same principles apply fo all competent authorities and all decision
making procedures. EIA is infended fo inform the decision not fo direct what
decision should be made.

Internationally Designated Nature Conservation Sites (Natura
Sites)

E.2.6  If a project would be likely to have a significant effect on a Natura
2000 site in Great Britain, and if is not necessary for the management of that site,
then the decision maker must follow the procedures in Regulations 48 and 49 of
the Habitats Regulations 1994 and carry out an appropriate assessment.

E.2.7  The appropriate assessment is not the same as an EIA under the
provisions of the EIA Regulations. Compliance with the Directives 85,/337 /EEC
and 97/11/EC is achieved through the EIA process which should run alongside
and concurrently with the ‘appropriate assessment’ under the Habitats Regulations
in compliance with Directive 92,/43/EEC. Neither procedure overrides the ofher;
both must be followed where both sefs of Regulations apply. In many cases, plans
or projects that will be subject fo an appropriate assessment will need an
Environmental Statement to be prepared under the EIA Regulations.

E.2.8  The Environmental Statement will address all significant environmental
effects. The appropriate assessment will only address the effects of the proposal on
the internationally important habitats and/or species for which the site is or will be
designated or classified. It will be appropriate to use the information assembled for
the Environmental Statement when carrying out the appropriate assessment under
the Habitats Regulations (Circular 6,/1995 as modified by SEERAD in 2000,
Annexe D Appendix A paragraph 3 (35)). In view of this it would be helpful if
relevant Environmental Statements clearly identified, under a specific heading, the
likely significant effects on the infernationally important habitats and/or species.

E.2.9 It should also be noted that, in Natura 2000 site casework, the
consideration as to whether the proposal would be likely to have a significant
effect on the site is to be made in view of the site’s conservation objectives. These
should be provided fo the developer by SNH at the earliest opportunity in relevant
cases. The developer should seek guidance on the assessment from SNH. If the
information for the appropriate assessment under Regulation 48 is fo be included
in the Environmental Statement, it should include an assessment of each of the
site’s (international) interest features in view of the conservation objectives for those
interests.
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E.2.10 The other main implication of the Habitats Regulations is that there is a
greater need for the developer to consider and sef out alternafive solutions,
showing why there are none or why they must be rejected, so that the Competent
Authority may defermine whether there are alternative solutions under the
procedures in Regulation 49 of the Habitats Regulations, should it be necessary to
apply the requirements of Regulation 49.

Influence of the EIA Process

E.2.11 Research (25) has shown that,” with increasing experience of EIA,
Environmental Statements have become more open and well balanced and
therefore a more credible part of the decision making process. Environmental
Statements completed since 1992, by experienced assessors, demonstrated a
more objective, impartial and rigorous approach.

E.2.12 The EIA process can be extremely influential. Even where decision
making authorities are inexperienced in the EIA process, or they have no expertise
in some aspects of the assessment, they generally treat the process seriously and
some seek expert advice and guidance where necessary. However, this is
sometimes constrained by a lack of resources to commission external help.

Box E.2
Consultation Responses

It is vital that consultees concentrate on making representations about the
project—clearly sefting out their opinion as fo the effects on the environment and
the significance of the effects, and where appropriate, whether the proposal
should be given consent or other authorisation.

These representations can, and should, draw upon the information in the
Environmental Statement and indicate whether the conclusions in the
Environmental Statement are a sound basis for informing the Competent
Authority as fo the effects on the environment.
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The response should not, however, focus entirely on the strengths or
weaknesses of the Environmental Statement.

Detailed comments on the Environmental Statement may assist the Competent
Authority and may be important, but the consultee’s response should clearly
distinguish between the formal response to the application, which should be in
the covering letter, and the comments on the Environmental Statement, which
might usefully be included in an Annexe to the consultee’s main response.

E.2.13 Expert advice and guidance usually comes from statutory consultees or
other wellinformed commentators. Generally, the comments of these bodies are
considered carefully and weight is attoched to Environmental Statements, which the
consultees consider to be well prepared, balanced and competent. It follows that
statfements prepared in the erroneous belief that they can be used to conceal
adverse impacts and promote alleged environmental enhancement are not given
weight in the decision. Poorly balanced or ill prepared statements can form an
obstacle to the decision. They have led to scepficism, lack of credibility, delay and
often a refusal of the consent being sought.
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E.2.14 Well balanced, thoroughly prepared, clear and comprehensive
statements expedite the decision making process, reduce the need to apply
precautionary restrictions and increase confidence that the project would be
responsibly undertaken with a commitment to mitigation.

E.2.15 The influence of the consultees, both statutory and non-sfatutory, is vital to
the process. Clearly specified and reasoned requests for scoping, survey
information, analysis, prediction and mitigation are usually received positively by
decision makers and developers. As a result of consultation responses,
Environmental Statements are frequently improved or supplemented, the effect of
mitigating measures enhanced and projects modified.
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Stage 1:
Before Submission of the
Environmental Statement

E.3 Guaranteeing Commitments and Compliance

Step in the EIA Process

Deciding whether EIA is required

Requiring submission of an Environmental Statement
Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information

Negotiating modifications to the project

Considering the environmental information

[See also Sections D.6-D.10, E.1, E.2, and E.4 and Attachment A]
Statutory Provisions and Government Guidance

E.3.1  The Competent Authority has statutory powers to impose conditions,
restrictions or limitations on the project consent and/or to enfer into legal
agreements to guarantee compliance with the ferms of the consent. Circular
15/1999 strongly endorses the approach in this section of the handbook af
paragraphs 123-127. Guidance on this stage is also provided in PAN 58 at
paragraphs 55-61 and 93-97.

Conditions and Other Limitations

E.3.2  The granting of consent for a project almost always relies on conditions
that are intended fo limit or restrict the development and on the implementation of
the mitigating measures. Without the conditions and the mitigation the project
would be environmentally unacceptable.

E.3.3  However, the Directive and the Regulations do not require the
implementation of the mitigation measures specified in the Environmental Statement
or elsewhere. The implementation and enforcement is left to the consenting
procedures.

E.3.4  ltis not sufficient, therefore, for an Environmental Statement merely fo
indicate what the mitigating measures would be. They must each be clearly
identified (a statutory requirement of the Regulations, see Section B.6 above); and
should be guaranteed in the event of the project proceeding. Neither is it likely to
be sufficient for a condition on a consent which merely states that the development
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shall be ‘in accordance with the environmental statement”; Circular 15/ 1999 at
para 124 says this is likely to be too vague.

E.3.5  The Environmental Statement and/or the decision nofice should expressly
state how the various measures will be implemented. These may include, for
example, requirements of condifions on planning permissions and licences or
legally binding agreements.

E.3.6  The usual form of obligation for projects subject to the town and country
planning procedures are planning agreements under Section 75 of the Town and
Counfry Planning (Scofland) Act 1997 (formerly S.50 Agreements under the 1972
Act). These agreements, which may be binding on successors in fifle, are
enforceable by the planning authority and have a good record of compliance
which provides confidence for the public and interested bodies.

E.3.7  Alternatively, Circular 15/1999 at paragraph 127 urges consideration
of developers adopting environmental management systems such as the Eco
Management and Audit Scheme [EMAS) to demonsrate implementation of
mitigation measures and fo monitor their effectiveness. However, the wording of
this paragraph clearly indicates that the Scottish Executive sees this as ‘In addition’

fo the conditions and agreements described above.
* Key advice &

Box E.3
Conditions and Agreements

In order for mitigation measures proposed in the Environmental Statement to
be binding, they must form part of the application, conditions of consent, or
other legal agreement (e.g. Section 75 Planning Agreement) between the
Competent Authority and the developer.

Monitoring impacts should be covered by a Section 75 Agreement, or
equivalent. Therefore, Competent Authorities and consultees should ensure
that appropriate provisions are made in the consent.
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E.4 The Decision of the Competent Authority

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating medifications to the project

Considering the environmental information

[See also Figure 2, Sections D.6-D.10, E.1, E.2 and E.3 and
Attachment A]
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Statutory Provisions and Government Guidance

E.4.1  The Competent Authority must sfate in writing, when granting a consent
fo a project that was subject to EIA, that the environmental information has been
faken info account. (Regulations 3 EIASR 99 and para 122 Circular 15/1999.
Guidance on this stage is also provided in PAN 58 at paragraphs 55-57 and
Q93-97.)

E.4.2  The Competent Authority must also notify the Scottish Ministers, the
consulation bodies and the applicant of their decision, irrespective of whether they
are granting or refusing the consent. They must also publicise their decision in the
local press and indicate in the press notice where a copy of the decision making
documents and the decision are available for public inspection, free of charge

[Reg. 21 EIASR 99 and paragraphs 128-130 Circular 15/1999).

E.4.3  Consultees should advise the Competent Authority on matters affecting
their remit, where advice is requested. The Competent Authority is required to
notify the consultation bodies of the decision on the project application (Reg.
21 EIASR 99). This is often overlooked. Para 128 of Circular 15/1999 only
refers to the requirement to notify the Scottish Ministers and the applicant and the
public press notice; there is no reference to the consuliation bodies. However, the
Regulations are clear at Reg. 21(1)(a) that sfatutory consultees must be notified.

—b—
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The Decision

E.4.4  The Competfent Authority will make its decision on whether to consent to
the project. The Regulations require that the environmental information must be
taken info account. There is no duty on the Competent Authority to agree with the
conclusions of the Environmental Statement or to accept the advice or
recommendations of the consultees or the public. The duty is limited to taking all of
the information into account. It is, therefore, open to the Competent Authority fo
grant consent fo an environmentally damaging project or to refuse consent for an
environmentally beneficial or benign project.

E.4.5  The Competent Authority must state on the face of the consent that they
have taken account of the environmental information, in accordance with the
Regulations. They do not have fo do this if they are refusing consent. Indeed, if
refusing consent they do not have to take the environmental information info
account, in order fo comply with the Regulations, although they almost certainly
will do to give further and better reasons for refusing consent. They are bound fo
nofify the Scoffish Ministers and the consultation bodies of their decision, whether
or not they grant permission.

E.4.6  For planning applications, a copy of the decision, including any
conditions imposed, must be kept with the planning regisfer and along with such
other documents as contain:

a. the main reasons and considerations on which the decision was based: and

b. where permission has been granfed, a descripfion of the main measures o
avoid, reduce and, if possible, offset the major adverse effects of the
development.

Circular 15/1999 fairly indicates that in most cases a copy of the planning
officer’s report to the committee is likely to meet these requirements.

Projects Using Uncultivated Land and Semi-Natural Areas for
Intensive Agriculture (ULSNA)

E.4.7  Under the provisions of the ULSNARO2 SEERAD can refuse to grant
consent, in which case the project would not be able to proceed, subject to the
appeal procedures described in section B.5 above. SEERAD may grant consent,
with or without conditions. Any conditions on a consent must be complied with or
an offence will be committed.
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Part F

Implementation and Compliance
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F.1 Implementation of Mitigation and Compensation
Measures
For each of the pre-construction, construction, operational,
decommissioning and restoration stages

Step in the EIA Process

Stage 1: Deciding whether EIA is required
Before Submission of the Requiring submission of an Environmental Statement
Environmental Statement Preliminary contacts and liaison

Scoping the Environmental Statement
Information collection

Describing baseline environmental information
Predicting environmental impacts

Assessing the significance of impacts
Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity

Statement and Consideration of Requiring more information

Environmental Information Negotiating modifications to the project

Considering the environmental information

[See also Sections C.9, D.6, D.9, D.10, E.2, E.3, E.4, F.2 and F.3]

135

Statutory Provisions and Government Guidance

F.1.1  The developer has a statutory duty to comply with the terms of the
consent. The Competent Authority has statutory powers to enforce compliance.
Guidance on this stage is also provided in PAN 58 at paragraphs 55-61

F.1.2  There is no duty on the Competent Authority fo monitor compliance with
conditions and the terms of the consent. Enforcement will often rely on interested
parties such as statutory consultees or local residents drawing any non-compliances
fo the attention of the Competent Authority. Consullees may not be made aware of
the commencement of the project. The extent of monitoring for compliance with
ferms and conditions, which consultees relied on in the decision fo grant consent,
needs fo be judged on a caseby-case basis, depending on the issues involved,
the resources required and available, and the confidence in the Competent
Authority and the developer.

Implementation

F.1.3  Many Environmental Statements will contain a project programme
indicating the likely start and end dates of the main phases of the project,
assuming consent is granted. However, these are often over-optimistic as to the
length of time it will take to obtain the consent. Such programmes may well be out
of date by the time the consent is issued. Developers will usually be willing to

—b—
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advise consultees and the Competent Authority of any revisions to programmes, on
request.

F.1.4  The degree of monitoring will vary according to the type of development
and some phases may be more environmentally sensitive than others. Usually, the
key phases will be site preparation and consfruction and, af a lafer date,
decommissioning and/or restoration. Many schemes will include advance
mitigation works, e.g. advanced planting for screening, and these may need to be

checked.

Box F.1.1
The Approach to Monitoring

It will need to be decided, on a case-by-case basis, which projects should be
monitored for compliance, how such monitoring should be undertaken and by
whom, and which of the mitigation measures should be checked, at which
stages of the development.

Consultees should work closely with the competent authorities to draw up
appropriate conditions and agreements to ensure adequate monitoring
(quarterly, annually, efc., as appropriate to the nature of the concern) and
provision for mitigation (which could include financial and other guarantees).

See also Sections F.2-3 below.
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Stage 1:
Before Submission of the
Environmental Statement

F.2 Monitoring Programmes

Step in the EIA Process

Deciding whether EIA is required

Requiring submission of an Environmental Statement
Preliminary contacts and liaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information
Predicting environmental ilmpacts

Assessing the significance of impacis

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information

Negotiating modifications to the project

Considering the environmental information

[See also Sections C.9, D.6, D.9, D.10, E.2, E.3, E.4, F.1 and F.3]
Statutory Provisions and Government Guidance

F.2.1  Monitoring is a non-statutory procedure but may be required by
conditions on a project consent, or by legal agreements (such as planning
agreements under S.75 of the Town and Country Planning (Scofland) Act 1997,
that would be legally enforceable by the Competent Authority. Guidance on this
stage is also provided in PAN 58 at paragraphs 55-61.

Monitoring

F.2.2  Implementation of mitigating measures may still not guarantee their
success in reducing environmental effects. It is vital that someone monitors the
effectiveness of mitigation to ensure that it meets the standards and achieves the
objectives anficipated in the decision. Moniforing can improve the future mitigation
of similar developments. It may also be necessary where no mitigation was
proposed or required because the development was not expected fo cause
significant environmental change. The Directive and Regulations do not require
monitoring procedures to be put in place, only mitigation measures.

F.2.3  Postproject monitoring and review are appropriate to planning and
other legal agreements and should be clearly described and guaranteed in the EIA
process. The Environmental Statement should contain a prescription for the
implementation of mitigating measures, monitoring and review procedures with a
clear commitment and readiness to accept conditions and legal agreements to
ensure they are implemented at the right time and in appropriate ways.

—b—
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F.2.4  Consultees may be able to make a valuable contribution to the design
of moniforing, and will have the opportunity, as a statutory consultee, to comment
on the adequacy of monitoring proposals set out in the Environmental Statement.

F.2.5  Monitoring may be delegated to a range of bodies, which commonly
include the developers or their consultants or university research teams. However,
monitoring will not usually be feasible unless it is financed by the developer.

F.2.6  However, monitoring fo verify the predictions of EIA has seldom been
undertaken in Great Britain, though it may be possible to obtain data relevant to
the topic where developments are situated in, or close fo, sites where surveys are
proceeding for other reasons.

F.2.7  The lack of such monitoring is common to EIA in all parts of the world,
and has been identified as one of the primary reasons for the low scientific

reliability of many ElAs worldwide.
* Key advice %

Box F.2.1
Monitoring Programmes/Agreements

Consultees should enter info an agreement fo assist and advise in drawing up
the schedule and methodology for monitoring and should agree to assess the
results of monitoring and to advise the Competent Authority and developer of
these resulfs.

Consultees should be consulted by the Competent Authority when it is
considering whether to approve or amend mitigation schemes, wherever

the effects on the natural heritage are potentially significant. It is for the
Competent Authority fo ensure (enforce| that these conditions, monitoring and
mitigation, are met. If there is a timetable for receipt of defails of moniforing
and this is not met Consultees should alert the Competent Authority and press
them to take action. Similarly, if there is a timetable for agreeing and
implementing mitigation measures and this is not met, or consultees believe

it is not being met, consultees should alert the authority or press them fo

fake action.
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Stage 1:
Before Submission of the
Environmental Statement

F.3 Review and Reassessment and Remedial
Programmes

Step in the EIA Process

Deciding whether EIA is required

Requiring submission of an Environmental Statement
Preliminary contacts and ILiaison

Scoping the Environmental Statement

Information collection

Describing baseline environmental information
Predicfing environmental impacts

Assessing the significance of impacis

Mitigation measures and enhancement

Presenting environmental information in the Environmental Statement

Stage 2: Submission of Environmental Statement and project application for consent
Submission of Environmental Consultation and publicity
Statement and Consideration of Requiring more information

Environmental Information

Negotiating modifications to the project

Considering the environmental information

[See also Sections C.9, D.6, D.9, D.10, E.2, E.3, E.4, F.1 and F.2]

Statutory Provisions and Government Guidance

F.3.1 Review, reassessment and remedial measures are non-statutory
procedures but may be required by conditions on o project consent, or by legal
agreements (such as planning agreements under S.75 of the Town and Country
Planning (Scotland) Act 1997), that would be legally enforceable by the
Competent Authority. Guidance on this stage is also provided in PAN 58 af
paragraphs 58-61.

Review

F.3.2  Provision must be made at the decision making stage to ensure that
changes or remedial (i.e. corrective) action can be implemented effectively and
quickly if monitoring reveals problems. Procedures for monitoring and the review of
mitigation after the project has commenced, and for as long as may be necessary,
are therefore essential if monitoring is to have any real effect.

F.3.3  The key point about monitoring is that it should not be monitoring for its
own sake. There may be occasions when monitoring simply fo verify or validate
the predictions in the Environmental Statement may be appropriate [fo assist
predictions in other, similar cases in the future) but usually monitoring will only be
worthwhile if it is reinforced with effective review and remedial action mechanisms.
These may include reassessment of the project in the light of actual effects that
occur, or may include observation and reporting on the nature and scale of effects
and comparison with those predicted in the Environmental Statement.

—b—
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F.3.4  Reviews may need fo include consultation. Often this can be
accommodated by an annual report (or some other appropriate time scale] being
submitted to the Competent Authority and statutory consultees by the developer's
consultants or the monitoring team. These reports could be considered af an
annual review meetfing where the relevant parties decide the effectiveness of the
mitigation.

F.3.5  Again, review is only worthwhile where there is a clear purpose fo it. If
there are no mechanisms whereby the developer has agreed to adjust or otherwise
change mitigation, in the light of the monitoring and review, then there is usually
no point reviewing the moniforing.

* Key information *

Box F.3.1
Guaranteeing Monitoring

The decision of the Competent Authority in deciding to grant consent or
authorisation for the project, or legally binding agreements drawn up at the
time of the decision, should make clear what procedures will be put in place
fo review the monitoring and fo change the mitigation if necessary.

They should indicate who will review the effects, who will report to whom,
who is responsible for taking decisions, who will implement the changes to
mitigation and other remedial works, and who will pay the cosfs of remedial
work and corrective action. It is unlikely that these matters will be appropriate
for inclusion in a planning condition, and a S.75 Agreement or similar legally
enforceable agreement will normally be required.
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Annexe 1 Glossary

Alternative solutions
are alternative ways of achieving the obijectives of the project. They may include:

e qlternative locations that are suitable and available: or

e different approaches in terms of design, manufacturing or other processes; the
use of different forms of transport or energy; different sources for the supply of
materials efc.

Annexe | projects (also referred o as Schedule 1 projects)
See Schedule 1 Projects below.

Annexe Il projects (also referred o as Schedule 2 projects)
See Schedule 2 projects below.

Competent Authority

is the authority which determines the application for a consent, permission, licence
or other authorisation fo proceed with a development. It is the authority that must
consider the environmental information before granting any kind of authorisation.
For example, for projects requiring planning permission this will usually be the
Planning Authority, but in some cases may be the Scoftish Ministers, for WWoodland
Grant Scheme applications it is the Forestry Authority, for marine fish farms it is the
Crown Estate Commissioners efc.

Consultation bodies
are any body specified in the relevant EIA Regulations which the Competent

Authority must consult in respect of an Environmental Statement, and which also
have a duty fo provide information or advice during the EIA process. They are:
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a. any adjoining planning authority, where the development is likely o affect land
in their area;

b. Scoffish Natural Heritage;

c. the water and sewerage authority or authorities for the area in which the
development is fo fake place;

d. the Scottish Environment Profection Agency;
e. the Health and Safety Executive;
f. the Scottish Ministers.

Crown Land/The Crown

is a generic term for land held by Her Maijesty the Queen as Monarch and certain
other royal land and all Government held land, for example land held by the
Ministry of Defence and land owned by the Scottish Ministers including prisons,
Trunk Roads and Motorways.

Developer

For the purposes of this Handbook, to help make the text more readable, all
project proposers are referred to as 'developers’, whether or not their project
consfitutes development within the meaning of the Town and Country Planning
[Scofland) Act 1997 and whether or not the project is for public service or
infrastructure or for commercial purposes.
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Do-nothing comparison,

or in some cases, such as road improvements, the ‘do-minimum’ comparison, is a
projection of the existing data to provide a baseline for comparison to show how
the site would change if the project did not go ahead.

EEA State

A State which is a Contracting Party fo the Agreement on the European Economic
Area signed at Oporto on 2nd May 1992 as adjusted by the Protocol signed af
Brussels on 17th March 1993.

EIA application
An application for planning permission for EIA development.

EIA development
Development which is either:

a. Schedule 1 development; or

b. Schedule 2 development likely to have significant effects on the environment by
virtue of factors such as its nature, size or location.

Enhancement/Net Benefit/New Benefit

In natural heritage terms, this is the genuine enhancement of the natural heritage
inferest of a site or area because adverse effects are limited in scope and scale,
and the project includes improved management or new habitats or features, which
are better than the prospective management, or the habitats or features present
there now. There is, }Qmﬁoﬁm‘ a net or new benefit to the natural r@:.ﬁ@m.

Environmental Impact Assessment

is the whole process of gathering environmental information; describing a
development or other project; predicting and describing the environmental effects
of the project; defining ways of avoiding, reducing or compensating for these
effects; consulting the general public and specific bodies with responsibilities for
the environment; taking all of this information info account before deciding whether
to allow the project to proceed and ensuring that the measures prescribed to
avoid, reduce or compensate for environmental effects are implemented.

Environmental information

is the information that must be taken info account by the decision maker (the
Competent Authority] before granting any kind of authorisation in any case where
the EIA process applies. It includes the environmental statement, including any
further information, any representations made by any body required by the
Regulations to be invited to make representations, and any representations duly
made by any other person about the environmental effects of the development;

Environmental Statement

is the report normally produced by, or on behalf of, and at the expense of, the
developer or project promoter which must be submitted with the application for
whatever form of consent or other authorisation is required. It is only one
component, albeit a very imporfant one, of the environmental information that must
be taken into account by the decision maker.

The EIASR 99 define it as a statement:

a. that includes such of the information referred 1o in Part | of Schedule 4 as is
reasonably required to assess the environmental effects of the development and
which the applicant can, having regard in particular to current knowledge
methods of assessment, reasonably be required to compile; but

b. that includes at least the information referred to in Part Il of Schedule 4.
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Exempt development

means development which comprises or forms part of a project serving national
defence purposes or in respect of which the Scottish Ministers have made a
direction under regulation 4(4).

Iterative

[A process) repeated until the best solution has been found so, in the context of
EIA, it can be understood as the process of assessment and reassessment until the
best environmental fit is achieved.

Mitigating measures or mitigation
are the measures faken fo avoid, reduce or remedy adverse impacts of the project.
They are:

Avoidance

which is the measures taken to avoid any adverse impacts, including alternative
or 'do-nothing” options;

Reduction

which is the measures taken to reduce unavoidable adverse impacts of the
project;

Remedy or Compensatory measures or Compensation

which are other measures taken fo [af least try fo] offset or compensate for
residual adverse effects which cannot be avoided or further reduced.

Revised Environmental Statement

Where a project has been modified since the original application and
Environmental Stafement were submitted, a revised Environmental Statement may
be submitted, to amend the original, fo ensure that the environmental information
considered by the Competent Authority relates to the project as modified. The
revised Environmental Statement may be a revision of the whole of the original
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document or revisions only of those parts of the original Environmental Statement
that need to be changed as a result of the modifications.

Schedule 1 projects
are plans or projects which are listed in Annexe | of the Directive, as revised, and
Schedule 1 of the Regulations, as revised.

Schedule 2 projects
are plans or projects which are listed in Schedule 2 of the Directive, as revised,
and Schedule 2 of the Regulations, as revised.

Schedule 1 application and Schedule 2 application
mean an application for planning permission for Schedule 1 development and
Schedule 2 development respectively.

Schedule 1 development
means development, other than exempt development, of a description mentioned

in Schedule 1 of the EIASR 99.

Schedule 2 development
means development, other than exempt development, of a description mentioned

in Column 1 of the table in Schedule 2 of the EIASR 99 where:

a. any part of that development is to be carried out in a sensitive area; or

b. any applicable threshold or criferion in the corresponding part of Column 2 of
that table is respectively exceeded or met in relation to that development.

—b—
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Scoping

is the procedure whereby the Competent Authority and the relevant statutory and
other consultees are consulted at the outset, or very early in the EIA process, by the
developer to agree what effects should be covered in the Environmental Statement,
how they should be covered and the methods to be used to assess them. If
requested by the developer the Competent Authority must give a scoping opinion.

Screening

is the process of deciding whether a particular project that is proposed is EIA
development, and therefore subject fo the EIA process. It involves checking whether
the project falls within the classes of project in Schedule 1 or 2 of the Regulations
[or Annexe | or Il of the Directives) and, if in Schedule 2, whether it would be likely
to have significant effects on the environment.

Screening direction
means a direction made by the Secretary of State as to whether development is
EIA development.

Screening opinion
means a written statement of the opinion of the relevant planning authority whether
development is EIA development.

Sensitive area
means any of the following:

a. a Site of Special Scientific Interest;

b. land to which S.23 of the Nature Conservation [Scotland) Act 2004 applies

(Nature Conservation Areas);
c. a World Heritage Site [UNESCO 1972);

d. a schedule monument (Ancient Monuments and Archaeological Areas Act
1979);

e. a European site within the meaning of Reg. 10 of the Conservation (Natural

Habitats, &c.) Regulations 1994 (SPA or SAC;
f. a National Scenic Area.

Statutory consultee

is any body specified in the relevant EIA Regulations which the Competent
Authority must consult in respect of an Environmental Statement, and which also
has a duty to provide information or advice during the EIA process. They are listed
in Section D.2 of this Handbook.

Strategic Environmental Appraisal/Assessment (SEA)
the whole process of considering the environmental effects of plans, policies and
proposed programmes of projects at a strafegic level.

Supplementary Environmental Statement

Where the original Environmental Statement was incomplete or further work on
environmental effects has been undertaken (whether or not the project has been
modified since the original application and Environmental Statement were
submitted), a supplementary Environmental Statement may be submitted, to add fo
the o:@:o_‘ to ensure that all of the relevant environmental information is
considered by the Competent Authority. The supplementary Environmental
Statement may include a revision of the whole or part of the original document or
additions that are needed to cover the additional information.
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Annexe 2 Current Legislation

Annexe 2 Table 1

List of Relevant Current Legislation in Date Order

Legislation

Commentary/Description

Parliamentary Standing Order No.
27A 20 May 1991 and General
Order 27A 20 May 1992 (Inserted
by the Private Legislation Procedure
(Scotland) General Order 1992 (SI
1992 No. 1206))

This Parliamentary Standing Order ensures that all Schedule 1
and Schedule 2 projects likely to have significant effects on the
environment which are fo be authorised by Parliament directly
are subject to an EIA procedures, usually at Committee sfage.
However, this procedure is nof a full EIA process and to date,
the Scottish Parliament’s Private Bill Commitiees for the National
Galleries in Edinburgh, removing navigation rights to facilitate a
wind farm in the Solway Firth, the Stirling-Alloa—Kincardine
Railway, the Edinburgh Tram Systems and the Waverley
Railway Lline have not required developers to undertake the
whole EIA process.

Transport and Works Act 1992, S.14

Ensures all Schedule 1 and Schedule 2 projects likely to have
significant effects on the environment which are to be
authorised or consented under the Transport and Works Act are
subject fo EIA. These projects may include a wide range of
infrastructure works including roads, bridges, railways, light
railway systems, harbour and port developments, inland
navigation etc.

Town and Country Planning (General
Development Procedure) (Scotland)
Order 1992 (SI 1992 No. 224)

This General Development Order contains provisions for
requiring further information on planning applications under
Atticles 6 and 13 (see Section D.6 of this Handbook); and for
the Scottish Ministers to issue Directions about EIA under Articles

16 and 19.

147

Transport and Works (Applications
and Objections Procedure) Rules
1992 (Sl 1992 No. 2902), Transport
and Works (Assessment of
Environmental Effects) Regulations
1995 (SI 1995 No. 1541), and
Transport and Works (Assessment of
Environmental Effects) Regulations
1998 (SI 1998 No. 2226)

These regulations relate to the assessment of environmental
effects of projects promoted via the Transport and Works Act
1992, for example for railways, tramways, inland waterways,
bridges and works interfering with navigation.

Town and Country Planning
(Scotland) Act 1997, S.40

Provides the Scoftish Ministers with the power to make
Regulations goveming the EIA process generally, to add further
types of projects to Schedule 2 of the Regulations and to make
directions fo planning authorities including whether an environ-
mental statement should be submitted in any particular case.
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Legislation

Environmental Impact Assessment
(Scotland) Regulations 1999 (Scottish
Statutory Instrument 1999 No. 1)

o

Commentary/Description

These Regulations cover EIA requirements for:

® decisions on planning applications, appeals and deemed
planning permissions made under the Town and Country
Planning (Scotland) Act 1997 (6] (Part II of the Regulations);

® certain frunk road projects, comprising construction and
improvement which are authorised under the Roads
(Scotland) Act 1984 (12) (Part Il of the Regulations);

® agriculiural drainage works authorised by the Scottish
Ministers by way of an improvement order under the Land
Drainage [Scotland] Act 1958 [Part IV of the Regulations).

Environmental Impact Assessment
(Forestry) (Scotland) Regulations
1999 (Scottish Statutory Instrument
1999 No. 43)

EIA requirements for foresiry works, including afforestation and
reafforestation as regulated by the Forestry Commission through
Grant Schemes and other measures under the Forestry Acts.

Offshore Petroleum Production and
Pipelines (Assessment of
Environmental Effects) Regulations
1999 (SI 1999 No. 360)

EIA regulations covering offshore oil indusiry and pipelines.

Environmental Impact Assessment
(Fish Farming in Marine Waters)
Regulations 1999 (SI 1999 No. 367)

These Regulations cover EIA requirements for fish farms in
marine waters (fresh water fish farms would be subject to
planning control and the Regulations in SSI 1999 No. 1,
above).

Public Gas Transporter Pipe-line
Works (Environmental Impact
Assessment) Regulations 1999 (S|
1999 No. 1672)

EIA regulations for new gas pipelines and related infrastructure.

Nuclear Reactors (Environmental
Impact Assessment for
Decommissioning) Regulations 1999
(SI 1999 No. 2892)

EIA regulations for the decommissioning of nuclear reactors.

Harbour Works (Environmental
Impact Assessment) Regulations
1999 (SI 1999 No. 3445)

EIA requirements for works undertaken by a Port or Harbour
Authority under the provisions of the Merchant Shipping Act
1988 and the Harbours Act 1964 as regulated by the Scottish
Ministers through Harbour Empowerment and Harbour
Improvement Orders.

Electricity Works (Environmental
Impact Assessment) (Scotland)
Regulations 2000 (Scottish Statutory
Instrument 2000 No. 320)

The Regulations relating fo electricity power stations and
overhead lines in Scofland.

Pipeline Works (Environmental
Impact Assessment) Regulations
2000 (SI 2000 No. 1928)

These Regulations cover EIA requirements for pipeline projects
in Scotland.
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Commentary/Description

The Environmental Impact
Assessment (Uncultivated Land and
Semi-Natural Areas) (Scotland)
Regulations 2002 (Scottish Statutory
Instrument 2002 No. 6)

A new regulatory mechanism for controlling projects that would
use uncultivated land and semimnatural areas for infensive
agriculture in order to ensure they were subject fo EIA where
necessary.

The Environmental Impact
Assessment (Scotland) Amendment
Regulations 2002 (Scottish Statutory
Instrument 2002 No. 324)

Infroduced the requirement to apply EIA procedures to the
review of old mineral permissions in order to comply with a
court ruling that the review and issue of new conditions amounts
fo the grant of a new consent that should be subject fo EIA.

The Electricity Act 1989 (Requirement
of Consent for Offshore Generating
Stations) (Scotland) Order 2002
(Scottish Statutory Instrument 2002
No. 407)

Require all offshore generating stations mainly operated by
wind or wave energy and over 1MWV output subject to
consenting procedures and the application of the Electricity

Works (EIA] [Scotland] Regulations 2000.

The Environmental Impact
Assessment (Water Management)
(Scotland) Regulations 2003 (Scottish
Statutory Instrument 2003 No. 341)

Amend the definition of development to include carrying out of
imigation or drainage or other water management works for
agriculture so making such projects potentially EIA development

subject fo the EIASR 99.

Town and Country Planning
(Electronic Communications)
(Scotland) Order 2004 (Scottish
Statutory Instrument 2004 No. 332)

Provides for the disfribution of certain nofices and other
documents in administrative processes by email subject to
caveats.

The Environmental Information
(Scotland) Regulations 2004 (Scottish
Statutory Instrument 2004 No. 520)

Transpose requirements of the Freedom of Information ({Scotland)
Act 2002 and EC Directive 90/313/EEC on public access to
environmental information, requiring all public authorities to
collect, maintain, disseminate and make available
environmental information relevant to their functions.

Environmental Impact Assessment
and Habitats (Extraction of Minerals
by Marine Dredging) Regulations
(Draft)

Draft.

[
0
o
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The Application of EIA Regulations by Sector and Project Type

Sector Project type EIA Regulations

Agriculture Buildings for infensive animal rearing EIASR 99 Part |l
Development for irrigation and water management schemes
land claim from the sea
Lland drainage and flood prevention/control EIASR 99 Part IV
Conversion of uncultivated land fo intensive agriculture ULSNARO2
Abstraction of water, irrigation, drainage and other water EIAWaterMRO3
management projects for agriculture

Aquaculture Installations for intensive marine fish farming EIAFishFmMWR 99

Coastal projects

Installations for intensive fresh water fish farming

EIASR 99 Part Il

Claiming land from the sea
Coast profection works
Flood banks and other flood prevention and control

EIASR 99 Part Il

Lland drainage schemes

EIASR 99 Part IV

Energy
production and
storage

Coal, gas or oil fired power stafions

Marine barrages for electricity generation

Nuclear power stations

Tidal and wave energy utilisation for electricity generation

ElecWorks EIASR 00

Development for hydro elecfric schemes

Development for wind turbine generators (wind farms)
Development for industrial briquetting of coal or lignite
Development for steam or hot water generation
Exploratory drilling for energy production

Geothermal drilling and utilisation

Oll refineries

Surface storage of natural gas and other fossil fuels
Underground storage of combustible gases

EIASR 99 Part Il

Energy
transmission

Offshore oil and gas production

OffshorePPPAEER 99

Offshore electricity generating stations

OffshoreGenStnsR02

Offshore oil and gas pipelines

OffshorePPPAEER 99

Overhead electricity power lines

ElecWorks EIASR 00

Cas pipelines

PGasTransPWEIAR 99

Qil/petroleum pipelines

PipelineWEIAR 00

Pipelines for transmission of steam or hot water

PipelineWEIAR OO

—b—
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Sector Project type EIA Regulations
Energy Decommissioning of nuclear power stations and other reactors NuclearREIADR 99
decommiss-
ioning and Disposal of pulverised or other fuel ash EIASR 99 Part |l
waste Drilling to store nuclear waste

Development for processing, reprocessing and storage of

radioactive wasfe
Forestry Afforestation including natural regeneration ElAForesirySR 99

Deforestation

Forestry fracks and quarries

Development for pulp/paper/board mills EIASR 99 Part |l
Industrial Development for all forms of industrial processing, EIASR 99 Part |l
development reprocessing, manufacturing, assembling, packing, testing efc.,

and industrial estates

Leisure, sport
and recreation

Camping and caravanning sifes

Colf courses and associated developments
Hotels, spas and similar complexes

Leisure centres

Marinas

Motor racing circuits and test tracks

Multiplex cinemas

Ski-runs, skiifts, cable cars, funicular railways
Sport stadiums

Theme parks

EIASR @9 Part I

Mineral
extraction

Disposal of mineral waste

Exploratory deep drilling

Extraction of minerals at the surface by open casting/
quarrying

Extraction of minerals by underground mining

Fluvial dredging

Peat extraction (commercial)

Installations for the processing of specified minerals/products

EIASR @9 Part Il

Marine dredging

Transport and
communications

Review of old mineral permissions

EIASROMPRO2

Docks, harbours, ports, piers and jefties and ferry terminals

HarbourVWEIAR 99

Airfields, airports, runways

Inland waterways and canals/canalisation for fransport
Infermodal trans-shipment focilities and terminals

Light railways and tram systems

Motorway service areas

Railways

EIASR 99 Part I

Pipelines to carry chemicals

PipelineWEIAR OO

Roads

EIASR 99 Part [l
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Sector

o

Project type

EIA Regulations

Urban
developments

Business parks, industrial estates and employment
developments

Housing estates

New sefflements

Retail parks and other retail developments

EIASR 99 Part II

Waste
management

Deposit of dredgings on land

Disposal of mineral waste

Disposal of hazardous wastes

Incinerators and other installations for waste disposal
Landfill and land-raise

Scrap yards

Sludge deposition

Woaste water treatment plants and outfalls

EIASR 99 Part I

Deposit of dredgings at sea

Water

Dams and installations designed to hold or store water
Development for abstraction from river systems
Development for artificial recharge systems
Development for abstraction from ground waters
Development for water treatment and supply
Development for fransfer of water between river basins
long distance aqueducts

EIASR 99 Part I

Abstraction of water, irrigation, drainage and other water

management projects for agriculiure

EIAWaterMRO3

The following abbreviations of the EIA Regulations are used in Annexe 2 Tables 2 and 3

EIAFishFarmMWR 99
ElAForestrySR 99
EIASR 99
EIASROMPRO2

EIAWaterMRO3

ElecWorks EIASR 00
HarbourWEIAR 99
NuclearREIADR 99

OffshorePPPAEER 99
PGasTransPVWEIAR 99

PipelineWEIAR 00
OffshoreGenStnsR0O2

ULSNARO2

Environmental Impact Assessment (Fish Farming in Marine Waters| Regulations 1999

Environmental Impact Assessment (Forestry] (Scotland) Regulations 1999

Environmental Impact Assessment (Scofland) Regulations 1999

The Environmental Impact Assessment (Scotland) Amendment Regulations 2002

(Review of Old Mineral Permissions (ROMPs))

The Environmental Impact Assessment (Water Management) (Scofland) Regulations

2003

Electricity Works (Environmental Impact Assessment) (Scotland) Regulations 2000

Harbour Works [Environmental Impact Assessment] Regulations 1999

Nuclear Reactors (Environmental Impact Assessment for Decommissioning) Regulations

1999

Offshore Petroleum Production and Pipelines (Assessment of Environmental Effects)

Regulations 1999

Public Gas Transporters (Pipeline Works) (Environmental Impact Assessment)

Regulations 1999

Pipeline Works (Environmental Impact Assessment) Regulations 2000
The Electricity Act 1989 (Requirement of Consent for Offshore Generating Stafions)

[Scotland) Order 2002 SSI 2002 No. 407

The Environmental Impact Assessment (Uncultivated Land and Semi-Natural Areas)

[Scotland] Regulations 2002

—b—
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Key to Annexe 2 Table 3 below

Interpretation
Compliance

Screening

Scoping

Application without ES
SNH to give info
Publicity

Consultations

Further info
Transboundary

Public Cons period
SNH Cons period
Final decision/records
Schedule 1 projects
Schedule 2 projects

Matters to consider

Content of ES

Interpretation, including definitions

The requirement to comply with the regulations before
granting consenfs

Screening fo establish whether EIA will apply

Scoping of the environmental statement

What happens where an application is made without an
environmental stafement

The provisions requiring SNH fo give information fo help
the proposer compile the statement

Provisions for publicity

Requirements for consultations

The powers to require further information or evidence to
be submitted

Provisions for dealing with potential transboundary effects
affecting another EC member state

The statutory minimum public consultation/nofification
period

The statutory minimum period allowed for SNH fo reply
fo a consultation (if specified)

Requirements for making and recording the Competent
Authority's decision

The definition of Schedule 1 projects

The definition of Schedule 2 projects

The matters to be considered if determining whether a
project is EIA development subject to the EIA procedure
The requirements for the content of environmental
sfatements
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28A of 1999 Regs
as amended

Annexe 2 Table 3 Key Information and References in EIA Regulations Part 1
Project Type Devlpmt requir- Develpmt by a Unauthorised Review of Old Motorways and Drainage Marine
ing PP PA inc local develpmt Mineral trunk roads Improvements Aquaculture
roads appeal Permissions
Competent PA or Scottish PA or Scottish Scottish Ministers PA or Scottish Scottish Ministers Scottish Ministers CEC, Orkney
Authority Ministers Ministers Ministers Islands Council and
Shetland CC
Consent Planning permission  Nofice of intenfion  Enforcement Nofice Review process of SM decide to pro- SM consent under  CEC consent for
Procedure under TCP fo develop under  appeal under TCP Mineral Permissions  ceed or make order  Land Drainage fish farming in
(Scotland) Act TCP (Develpmt by (Scofland) Act granted between under Sch. 1 Roads  (Scotland) Act marine waters +
1997 PA's) (Scotland) 1997 1948 and 1982 (Scotland) Act 1980 1958 licence from OIC
Regulations 1981 and all lafer permis- or SCC
sions every 15 yrs
EIA Regulations EIASR 99 EIASR 99 EIASR 99 EIAS(Amendment) EIASR 99 EIASR 99 EIAFishFarmMWR
(ROMPs) Regs 02 Q9
Jurisdiction Scotland Scotland Scotland Scotland Scotland Scotland Great Britain
Statutory SSI 1999/1 SSI 1999/1 SSI 1999/1 SSI 2002/324 SSI 1999/1 SSI 1999/1 SIN999 /367
Instrument
Came into force 1.8.1999 1.8.1999 1.8.1999 23.9.2002 1.8.1999 1.8.1999 14.3.1999
Interpretation  Reg. 2 Reg. 2 Reg. 2 Reg. 2 of 1999 Reg. 2 Regs 2 & Reg 55  Reg. 2
Regs as amended
Compliance Reg. 3 Regs 22-25 Reg. 29 Regs 3 and 28A of  Regs 49 & 50 Reg. 57 Reg. 3
1999 Regs as amend S20A & 55A
amended RSA 1980
Screening Reg. 4-6 Reg. 22 Regs 30-31 Regs 4-6 and 28A  N/A Reg. 56 Reg. 4
of 1999 Regs as
amended
Scoping Regs 10-11 N/A N/A Regs 10-11 and N/A N/A Reg. 6

.
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Application Regs 7 + @ Reg. 22 Regs 33-34 Regs 7-9 and 28A  N/A N/A Reg. 5 %
without ES of 1999 Regs as .
amended 3
SNH to give Reg. 12 Regs 22-23 Reg. 32 Reg. 12 of 1999 N/A Reg. 58 Reg. 7 3
info. Regs as amended o
Publicity Regs 13-18 Reg. 24 Regs 37-38 Regs 13-18 and Regs 49 & 50 Reg. 59 Reg. 8 8
28A of 1999 Regs  amend S20A & 55A v
as amended RSA 80 Q
Consultations  Regs 14 + 16 Reg. 24(3) Reg. 35 Regs 14 + 16 of Reg. 59 Reg. @ g
1999 Regs as
amended
Further info Reg. 19 Reg. 24(4) Reg 36 Regs 19 and 28A of N/A Reg. 60 Reg. 10
1999 Regs as
amended
Transboundary Regs 40-41 Regs 40-41 Regs 39-41 Regs 39-41 of Reg. 49 amends N/A N/A
1999 Regs as S20B & 55B RSA 80
amended
Public Cons 4 weeks 4 weeks affer 2 weeks dfter o 4 weeks 3 weeks 28 days (LDSA 58) 28 days
period publicity min 3 wk publicity
SNH Cons 4 weeks Unspecified Unspecified 4 weeks Opportunity fo 28 days (LDSA 58] 28 days
period express an opinion
Final decision/ Regs 20-21 Reg. 26 Reg. 38 Regs 20-21 of Reg. 52 amends N/A Reg. 11
records 1999 Regs as Sch. 1 RSA 80
amended
Schedule 1 Sch. 1 Sch. 1 Sch. 1 Sch. 1 of 1999 Sch. 1 N/A N/A
projects Regs
Schedule 2 Sch. 2 Sch. 2 Sch. 2 Sch. 2 of 1999 Sch. 2 Sch. 2 N/A
projects Regs
Matters to Sch. 3 Sch. 3 Sch. 3 Sch.3 of 1999 Sch. 3 Sch. 3 N/A
consider Regs

Content of ES  Sch. 4 Sch. 4 Sch. 4 Sch. 4 of 1999 Regs  Sch. 4 Sch. 4 N/A
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Part 2

Project Type Forestry Works Uncultivated or Water Electricity power Offshore Gas Pipelines  Offshore Oil
Semi-Natural Management  stations (over Electricity power not requiring and Gas and
Areas for Agriculture 50MW) and stations over PP Pipelines
overhead lines 1MW
Competent Forestry Scoffish Ministers  PA or Scoffish Scoffish Ministers Scoftish Ministers Scottish Ministers  Secrefary of State
Authority Commissioners or (SEERAD) Ministers
on appeal Scotfish
Ministers
Consent Consent of the FC Al projects fo be  Relevant irrigation  All power stations on  All offshore power Consent under Reg. Prior consent
Procedure for afforestation, screened, relevant  or drainage or and offshore over stations driven mainly 14 of these Regs  required by a

deforestation, forest
tracks and quarries

projects require
consent under the
Regs

other water
management works
for agriculture
require planning

S50MW require SM
consent under S.36

(Power Station) or
S.37 (Overhead

by water or wind over
TMW require consent

of SM under S.36

of Electricity Act 1989

for develpmt under
Part 17 Class Fa of
the TCP (GPDO)

92 where subject

licence fo explore,
produce or frans-
port oil & gas
granted under pro-
visions of Pefroleum

permission lines) of Electricity Act so Electricity Works ~ to an environmental
1989 EIASR 00 apply determination by~ Act 1998
SM
EIA Regulations FlAForestrySR 99 EIAULSNAJRegs Flectricity Works Offshore GenStns Regs PGasTransPWEIAR — OffshorePetrolPPAE
2002 EIAWaterMRO3 EIASR 00 02 Q9 ER 99
Jurisdiction Scofland Scotland Scofland Scotland Scotland Creat Britain UK
Statutory SSI1999/43 SSI2002/6 SS12003/341 SSI2000/320 SS12002/407 SI1999/1672 SI1999/360
Instrument
Came into force ©.9.1999 4.2.2002 30.9.2003 5.10.2000 26.9.2002 15.7.1999 14.3.1999
Interpretation Reg. 2, 3 & 15 Reg. 2 Reg. 2 EIASROQ Reg. 2 Reg. 2 of 2002Regs Reg. 2 Reg. 3
Compliance Reg. 4 Regs 3, 4 and 6  Reg. 3 EIASR9Q Regs 3-4 Regs 3-4 of 2002  Reg. 3 Regs 4, 5+ 11
Regs

Screening Regs 5-8 Regs 4 and 5 Reg. 4-6 EIASRO9  Reg. 5 Reg. 5 of 2002 Regs Reg. 6 Regs 6, 11 + 12
Scoping Reg. @ Regs 6 and 7 Regs 10-11 Reg. 7 Reg. 7 of 2002 Regs Reg. 7 Reg. 7

EIASR9Q
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Application N/A Reg. @ Regs 7 + 9 Reg. 6 Reg. 6 of 2002 Regs Reg. 5 o
without ES EIASRQQ S
SNH to give  Reg. 12 Reg. 8 Reg. 12 EIASRO9  Regs 8 + 15 Reg. 8 + 15 of 2002 Reg. 9 Regs 5 + 8 ]
info. Regs >
Publicity Reg. 13 Reg. 9(2) Regs 13-18 Regs 9-11 + 14 Reg. 9-11 + 14 of  Reg. 10 Regs @ + 10 :
EIASR9Q 2002 Regs 8
[0
Consultations  Regs 20-23 Reg. 9(2) Regs 14 + 16 Reg. 11 Reg. 11 of 2002 Reg. 10 Regs @ + 10 &
lenforce) EIASROQ Regs =
Further info Reg. 11 Reg. 10 Reg. 19 EIASRO9  Reg. 13 Reg. 13 of 2002 Reg. 11 Reg. 10
Regs
Transboundary Reg. 14 Regs 11 and 12 Regs 40-41 Reg. 12 Reg. 12 of 2002 Reg. 13 Regs 5+ 12
EIASRQQ Regs
Public Cons 28 days 42 days (28 for 4 weeks 4 weeks affer 4 weeks ofter 28 days 4 weeks
period further information) publicity publicity
SNH Cons 28 days 42 days 4 weeks 14 days from receipt 14 days from receipt 28 days 4 weeks
period of ES of ES
Final decision / Regs 15, 16 + 24 Regs 13 and 14 Regs 20-21 N/A N/A Reg. 8 Reg. 5
records EIASROQ
Schedule 1 N/A N/A Sch. 1 EIASRO9 Sch. 1 Sch. 1 of 2002 Regs Sch. 3 N/A
projects
Schedule 2 N/A N/A Sch. 2 EIASR99 as  Sch. 2 Sch. 2 of 2002 Regs Sch. 3 N/A
projects amended
Matters to Sch. 2 &3 Sch. 1 Sch. 3 EIASROQ Sch. 3 Sch. 3 of 2002 Regs Sch. 2 Sch. 1
consider

Content of ES  Sch. 1 Sch. 2 Sch. 4 EIASR99 Sch. 4 Sch. 4 of 2002 Regs Sch. 1 Sch. 2




Annexe 2 Table 3 Key Information and References in EIA Regulations

Part 3

Project Type

Other Pipelines

Decommissioning Nuclear
Installations

Harbours, Docks, Piers and Ferries

Competent Authority

Secretary of State

Health & Safety Executive

Scottish Ministers

Consent Procedure

Pipeline construction authorisation
under Pipelines Act 1962

Nuclear Installations Act 1965 Licensees
apply for consent under Reg. 8

Consents under S.34 or S.35 Coast
Protection Act 1949: S.37 Merchant
Shipping Act 1988; any local Act; Harbour
Revision or Empowerment Orders under
Harbours Act 1964

EIA Regs PipelineWEIAR OO NuclearREIADR 99 HarbourWEIAR 99

Jurisdiction E, S&W Great Britain E, S&W

Statutory Instrument SI2000/1928 SI 1999/2892 SI 1999/3445 amended by Sl
2000/2391

Came into force 1.9.2000 19.11.1999 1.2.1999

Interpretation Reg. 2 Reg. 2 Reg. 2 & Sch. 3(1) HA 64

Compliance Reg. 3 Regs 3-5 + 8 Regs 5 + 6 & Sch. 3(3-6) HA 64

Screening Reg. 4 N/A Reg. 4 & Sch. 3(5) HA 64

Scoping Reg. 5 Reg. 6 Reg. 4 & Sch. 3(6) HA 64

Application without ES Regs 11-13 Reg. 16 Regs 11-14

SNH to give info. Reg. 6 Reg. 7

Publicity Reg. /-8 Reg. @

Consultations Reg. 7 Regs 8-9 Regs 789 & Sch. 3(14-15) HA 64

Further info Reg. 8 Reg. 10

Transboundary Reg. 3 Regs 8 + 12 Reg. 8 & Sch. 3[16) HA 64

Public Cons period 28 days 30 days 42 days

SNH Cons period 28 days Such reasonable fime as HSE may specify ~ Reasonable opportunity Sch. 3 16(5] HA 64

+ 14 days for further info

.
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N/A

Reg. 3
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Sch. 1 & Sch. 3(8) HA 64

]

Sch.

1

Sch.

Content of ES

o

Other abbreviations used in Annexe 2 Table 3

CEC
Devlpmt
E, S&W
CB

HA 64
LDSA 58
PA

PP

Reg.

RSA 80
S.

Sch.

SM

TCP

UK
DPASR 81

Crown Estate Commissioners
Development

England, Scotfland and Wales
Great Brifain

Harbours Act 1964

Lland Drainage (Scofland) Act 1958
Planning Authority

Planning Permission

Regulation

Roads (Scotland) Act 1980

Section (of Act)

Schedule

Scottish Ministers

Town and Country Planning

United Kingdom inc. territorial waters

Town and Counfry Planning (Development by Planning Authorities)

(Scotland) Regs 1981
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Annexe 3 List of Current Relevant National Policy

and Guidance

Guidance

Scottish Office Circular 26/1991 Environmental

Assessment and Private legislation Procedures

Scottish Office Circular 3/1991 Electricity Generating
Stations and Overhead lines: Permitied Development
for Electricity Undertakings

Scottish Executive Development Department PAN 51,
1997, Planning and Environmental Protection

Scoftish Executive Circular June 2000 Habitats and
Birds Directives Nature Conservation: Implementation

in Scotland of the EC Directives on the Conservation of
Natural Habitats and of Wild Flora and Fauna and
the Conservation of Wild Birds. Amends Scottish
Office Circular 6,/1995 Habitats and Birds Directives
The Conservation (Natural Habitats Etc.) Regulations
1994,

Scoftish Executive Development Department Circular
15/1999 The Environmental Impact Assessment
(Scotland)] Regulations 1999

Scottish Executive Development Department PAN 58,
1999, Environmental Impact Assessment

Commentary

This Circular provides administrative, procedural and
policy guidance on the Government's procedures for
ensuring compliance with the Environmental
Assessment directive in respect of projects fo be
authorised directly by Parliament because they may not
be subject to normal planning or other consenting
procedures that would include Environmental
Assessment where necessary. The Appendices are

amended in line with Circular 15/1999.

This Circular provides administrative, procedural and
policy guidance on projects for or at power stations
and for overhead lines that may otherwise be
permitied development and for which no planning
application would therefore be made.

This Planning Advice Note provides background
information and advice on good practice in the
planning process with reference to pollution confrol
and other forms of environmental protection, with
obvious relevance fo the EIA process.

Provides procedural and policy guidance on the —
Habitats Regulations 1994, and specifically indicates =
that any project likely to have a significant effect on a
Natura 2000 (European) Site, whether fully designated
or not, should normally be subject to the Environmental
Impact Assessment process. The Circular also explains
how this differs from the appropriate assessment
undertaken by the Competent Authority under the
Habitats Regulations.

This Circular provides comprehensive guidance on the
EIA process with particular emphasis on projects
requiring planning permission and those requiring
approval under the Roads (Scotland) Act or the Land
Drainage Acts.

This Planning Advice Note provides background
information and advice on good practice in the EIA
process fo supplement the legal, administrative and

policy advice in Circular 15/1999.
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SEERAD Guidelines on Environmental Impact
Assessment (EIA] for use of uncultivated land and semi-
natural areas for infensive agricultural purposes Feb

2002

Environmental Impact Assessment [EIA) Directive 1]
Minimum Requirements of the Regulations and 2]

Outline Planning Applications, letter to all Heads of
Planning, from SEDD Planning Division, June 2002

SEDD Circular 1/2003 The Environmental Impact
Assessment (Scotland) Regulations 2002 Review of
Old Mineral Permissions (ROMPs), Jan 2003

SEDD Circular 3/2003 The Environmental Impact
Assessment (Water Management] (Scotland)
Regulations 2003, Nov 2003

Provides guidance on the ULSNA Regulations including
the new consenting and screening procedures

Together with a note atfached to the lefter with
questions and answers, provides guidance to planning
authorities on minimising the risk of legal challenges
and how to deal with outline planning applications

Explains the regulations that infroduced the requirement
to apply EIA procedures fo the review of old mineral
permissions in order fo comply with a court ruling that
the review and issue of new conditions amounts fo the
grant of a new consent that should be subject to EIA.

Explains the regulations that amend the definition of
development fo include carrying out of irrigation or
drainage or other water management works for
agriculture so making such projects potentially EIA
development subject fo the EIASR 99.
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Annexe 4 Projects Requiring Environmental
Impact Assessment

Schedule 1 Developments requiring EIA in every case

1) Crude oil refineries (excluding undertakings manufacturing only lubricants from
crude oil) and installations for the gasification and liquefaction of 500 fonnes or
more of coal or bituminous shale per day.

2) Thermal power sfations and other combustion installations with a heat output of
300 megawatts or more and nuclear power stations and other nuclear reactors
[except research installations for the production and conversion of fissionable and
fertile materials whose maximum power does not exceed 1 kilowatt continuous
thermal load).

3) Installations for the reprocessing of irradiated nuclear fuel; installations designed
for the production or enrichment of nuclear fuel; for the processing of irradiated
nuclear fuel or highlevel radicactive waste; for the final disposal of irradiated
nuclear fuel; solely for the final disposal of radioactive waste; solely for the storage
[planned for more than 10 years) of iradiated nuclear fuels or radioactive waste
in a different site than the production site.

4) Integrated works for the initial smelting of cast iron and steel. Installations for
the production of non-ferrous crude metals (as described and further specified in

Schedule 1(4) of the EIASR 99).

5) Installations for the extraction of asbestos and for the processing and
fransformation of asbestos and products containing asbesfos

163

a. where the installation produces asbestos-cement products, with an annual
production of more than 20,000 tonnes of finished products,

b. where the installation produces friction material, with an annual production
of more than 50 tonnes of finished products, and

c. other cases where the insfallation will utilise more than 200 fonnes of
asbestos per year.

6) Integrated chemical installations {as described and further specified in Schedule

1(6) of the EIASR 99).

7) Construction of motorways, express roads and other roads of four or more
lanes and the realignment or widening of roads to provide four or more lanes
where the road would be 10 km or more continuous length. Lines for long-distance
railway fraffic and airports with a basic runway length of 2100 m or more.

8) Trading ports and construction of piers for loading and unloading connected fo
land outside ports and also inland waterways and ports for inland waterway traffic
which permit the passage of vessels of over 1350 fonnes.

Q) Waste-disposal installations for the incineration or chemical treatment or landfill
of hazardous waste.

—b—
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10)  Incineration or chemical treatment of non-hazardous wastes (installations
with a capacity of more than 100 tonnes per day).

11)  Ground water abstraction or arfificial recharge schemes exceeding 10
3
million m™ per year.

12)  Transfer of water resources other than piped drinking water between river
basins above 100 million m” per year or over 5% of flows where the abstracted
3

river exceeds a flow of 2000 million m™ per year.

13]  Waste water freatment plants (over 150,000 population equivalents).

14)  Extraction ow* petroleum (more than 500 tonnes per day) and natural gas
[over 500,000 m" per day).

15]  Dams and similar insfallations, with water holdback capacity exceeding 10
million m.

16)  Pipelines to transport oil, gas or chemicals (more than 40 km long and 800
mm diameter).

17)  Installations for intensive rearing of pouliry or pigs above 85,000 broilers,

60,000 hens, 3,000 pigs over 30 kg or 900 sows.

18)  All pulp and those paper and board factories over 200 fonnes per day
production.

19]  Quarries and opencast mining [over 25 ha) and peat exiraction (over 150

ha).

20]  Installations for storage of petrol and petrochemical products (200,000
tonnes and over).
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Schedule 2 Developments
Requiring assessment if they are likely to have significant effects on the environment by virtue, inter alia, of their
nature size or location. The carrying out of development fo provide any of the following:

Description of development Applicable thresholds/criteria

1. Agriculture and aquaculture

1{a) Projects for the use of uncultivated land or semi- The area of the development exceeds 0.5 hectare
natural areas for intensive agricultural purposes

1{b)  Water management projects for agriculture, The area of the works exceeds 1 hectare
including irrigation and land drainage projects

1lc) Infensive livestock insfallations (unless included in  The area of new floorspace exceeds 500 square
Schedule 1) metres

1(d)  Intensive fish farming The installation resulting from the development is
designed to produce more than 10 fonnes of dead
weight fish per year

1le) Reclamation of land from the sea All development

2. Extractive industry

2(a)  Quarries, open-cast mining and peat extraction All development except the construction of buildings or
[unless included in Schedule 1) other ancillary structures where the new floorspace
does not exceed 1000 square metres

2(b]  Underground mining

2[c)  Extraction of minerals by marine or fluvial All development 2
dredging -
2(d]  Deep drillings, in particular: [i) In relation to any type of drilling, the area of the
[i) geothermal drilling; works exceeds 1 hectare; or
(ii) drilling for the storage of nuclear waste [ii) in relation to geothermal drilling and drilling for the
material; storage of nuclear waste material, the drilling is
(iii) drilling for water supplies; within 100 metres of any confrolled waste

with the exception of drillings for investigating
the stability of the soil.

2le)  Surface industrial installations for the extraction The area of the development exceeds 0.5 hectare
of coal, petroleum, natural gas and ores, as
well as bituminous shale

3. Energy industry

3la) Industrial installations for the production of The area of the development exceeds 0.5 hectare
electricity, sfeam and hot water (unless included
in Schedule 1)

3[b) Industrial installations for carrying gas, steam The area of the works exceeds 1 hectare

and hot water

—b—
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Description of development

Applicable thresholds/criteria

3lc)  Surface storage of natural gas
3/d) Underground storage of combustible gases
3le)  Surface storage of fossil fuels

[i) The area of any new building, deposit or structure
exceeds 500 square metres; or

i) a new building, deposit or siructure is to be sited
within 100 metres of any confrolled waters

3[f)  Industrial briquetting of coal and lignite

The area of new floorspace exceeds 1000 square
metres

3lg) Installations for the processing and sforage of
radioactive waste (unless included in Schedule

1)

[i) The area of new floorspace exceeds 1000 square
metres; or

[ii) the installation resulting from the development will
require an authorisation or the variation of an
authorisation under the Radioactive Substances Act

1993

3(h]  Installations for hydroelectric energy production

The installation is designed to produce more than 0.5
megawatts

3[i)  Instollations for the harnessing of wind power for
energy production (wind farms)

[i) The development involves the installation of more
than two turbines; or

[ii) the hub height of any furbine or height of any other
structure exceeds 15 metres

4. Production and processing of metals

4(a)  Installations for the production of pig iron or
steel (primary or secondary fusion) including
confinuous casting

4(b)  Installations for the processing of ferrous metals:

[i) hotrolling mills;

smitheries with hammers;

(iii) application of protective fused metal
coats

4(c) Ferrous metal foundries

4(d)  Installations for the smelting, including the
alloyage, of nonferrous metals, excluding
precious metals, including recovered products
[refining, foundry castfing, efc.)

4le) Installations for surface treatment of metals and
plastic materials using an electrolytic or
chemical process

4(f)  Manufacture and assembly of motor vehicles
and manufacture of motor-vehicle engines

4(g)  Shipyards

4(h)  Insfallations for the construction and repair of

aircraft

4(i)  Manufacture of railway equipment

4(j))  Swaging by explosives

4(k)  Installations for the roasting and sinfering of
metallic ores

The area of new floorspace exceeds 1000 square
metres
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Description of development Applicable thresholds/criteria

5. Mineral industry

5(a)  Coke ovens (dry coal distillation) The area of new floorspace exceeds 1000 square
5(b) Installations for the manufacture of cement metres

5(c)  Installations for the production of asbestos and
the manufacture of asbestosbased products
(unless included in Schedule 1)

5(d) Installations for the manufacture of glass
including glass fibre

5(e) Installations for smelting mineral substances
including the production of mineral fibres

5(f) Manufacture of ceramic products by bumning, in
particular roofing files, bricks, refractory bricks,
files, stoneware or porcelain

6. Chemical industry (unless included in
Schedule 1)

Ola)  Treatment of intermediate products and The area of new floorspace exceeds 1000 square
production of chemicals mefres

6lb)  Production of pesticides and pharmaceutical
products, paint and varnishes, elastomers and

peroxides
Olc)  Storage facilities for petroleum, pefrochemica [i) The area of any new building or structure exceeds
and chemical products 0.5 hectare; or

[ii) more than 200 tonnes of petroleum, petrochemical
or chemical products is fo be stored at any one fime.

7. Food industry S
7la) Manufacture of vegetable and animal oils and The area of new floorspace exceeds 1000 square

fats mefres
7lb)  Packing and canning of animal and vegetable

producfs

7lc)  Manufacture of dairy products

7(d)  Brewing and malting

7le)  Confectionery and syrup manufacture

7lff  Installations for the slaughter of animals
7lg)  Industrial starch manufocturing installations
7lh)  Fish meal and fish oil factories

7l Sugar factories

8. Textile, leather, wood and paper
industries

8la) Industrial plants for the production of paper and  The area of new floorspace exceeds 1000 square
board (unless included in Schedule 1) metres

8(b)  Plants for the pre-treatment (operations such as
washing, bleaching, mercerisation) or dyeing of
fibres or textiles

8[c)  Plants for the tanning of hides and skins

8(d) Cellulose processing and production installations.

—b—
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Description of development

Applicable thresholds/criteria

9. Rubber industry

Manufacturing and freatment of elastomer-based
products.

The area of new floorspace exceeds 1000 square
mefres

10. Infrastructure projects

10[a) Industrial estate development projects

10[b) Urban development projects, including the
construction of shopping centres and car parks,
sports stadiums, leisure centres and multiplex
cinemas

10(c) Construction of intermodal fransshipment facilities
and of infermodal terminals (unless included in

Schedule 1)

The area of the development exceeds 0.5 hectare

10(d) Construction of railways [unless included in

Schedule 1)

The area of the works exceeds 1 hectare

10[e) Construction of airfields {unless included in
Schedule 1)

[i) The development involves an extension fo a
runway; or
(i) the area of the works exceeds 1 hectare

10(f) Construction of roads (unless included in
Schedule 1)

The area of the works exceeds 1 hectare

10(g] Construction of harbours and port installations,
including fishing harbours (unless included in
Schedule 1)

The area of the works exceeds 1 hectare

10(h) Inland waterway construction not included in
Schedule 1, canalisation and floor-relief works

10[i) Dams and other installations designed to hold
water or store it on a longterm basis (unless
included in Schedule 1)

10[j) Tramways, elevated and underground railways,
suspended lines or similar lines of a particular
type, used exclusively or mainly for passenger
transport

The area of the works exceeds 1 hectare

10(k] Oil and gas pipeline installations [unless
included in Schedule 1)

10(l)  Installations of long-distance aquaducts

The area of the works exceeds 1 hectare; or
] in the case of a gas pipeline, the installation has @
design operating pressure exceeding 7 bar gauge

10(m) Coastal work to combat erosion and maritime
works capable of altering the coast through the
construction, for example, of dykes, moles, jetties
and other sea defence works, excluding the
mainfenance and reconstruction of such works

All development
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Description of development

Applicable thresholds/criteria

10(n) Groundwater abstraction and artificial
groundwater recharge schemes not included in
Schedule 1

10(0) Works for the transfer of water resources
between river basins not included in Schedule 1

The area of the works exceeds 1 hectare

10(p) Motorway service areas

The area of the development exceeds 0.5 hectare

11. Other projects

11(a) Permanent racing and test fracks for motorised
vehicles

The area of the development exceeds 1 hectare

11(b] Installations for the disposal of waste [unless

included in Schedule 1)

[i) The disposal is by incineration; or
the area of the development exceeds 0.5 hectare;

or
(iii) the installation is to be sited within 100 metres of
any confrolled waters

11(c) Waste-water treatment plants (unless included in
Schedule 1)

The area of the development exceeds 1000 square
mefres

11(d) Sludge-deposition sites
11(e) Storage of scrap iron, including scrap vehicles

[i) The area of deposit or storage exceeds 0.5
hectare; or

i) a deposit is fo be made or scrap stored within 100
metres of any controlled waters

11(f)  Test benches for engines, turbines or reactors

11(g) Installations for the manufacture of artificial
mineral fibres

11(h) Installations for the recovery or destruction of
explosive subsfances

11() Knackers' yards

The area of new floorspace exceeds 1000 square
metres.

12. Tourism and leisure

12(a) Skiruns, skidifts and cable cars and associated

(i) The area of the works exceeds 1 hectare; or

developments [ii) the height of any building or other structure exceeds
15 metres
12(b) Marinas The area of the enclosed water surface exceeds

1000 square metres

12(c) Holiday villages and hotel complexes outside
urban areas and associated developments

12(d) Theme parks

The area of the development exceeds 0.5 hectare

12(e) Permanent camp sites and caravan sites
12(f)  Golf courses and associated developments.

The area of the development exceeds 1 hectare

169
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Description of development

Applicable thresholds/criteria

13. Changes or extensions

13(a) Any change fo or extension of development of a
descripfion listed in Schedule 1 or in
paragraphs 1 to 12 of Column 1 of this table,
where that development is already authorised,
executed or in the process of being executed,
and the change or extension may have
significant adverse effects on the environment

Any change fo or extension of development of a
descripfion listed in Schedule 1 or in
paragraphs 1o 12 of Column 1 of this table,
where that development is already authorised,
executed or in the process of being executed,
and the change or extension may have
significant adverse effects on the environment

[i) In relation to development of a description
mentioned in Column 1 of this table, the thresholds
and criteria in the corresponding part of Column 2 of
this table applied fo the change or extension (and not
fo the development as changed or extended).

[ii) In relation fo development of a description
mentioned in a paragraph in Schedule 1 indicated
below, the thresholds and criteria in Column 2 of the
paragraph of this table indicated below applied to the
change or extension (and nof fo the development as
changed or extended:

Paragraph in Paragraph of

Schedule 1 this table

1 6(a)

pile) 3(al)

2(b) 3(g)

3 3(g)

4 4

5 5

6 6(a)

7(a) 10(d) (in relation fo railways) or
10le) (in relation to airports)

7|b) and () 10(f)

8(a) 10(h)

8b) 101

Q 11(b)

10 11(b)

11 10(n)

12 10(o)

13 11(c)

14 2le)

15 10()

16 10(k)

17 1(c)

18 8(a)

19 2(al

20 6(c)

13(b) Development of a description mentioned in
Schedule 1, undertaken exclusively or mainly for
the development and testing of new methods or
products and used for not more than 2 years

All development
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Indicative Thresholds and Criteria for Identification of
Schedule 2 Development Requiring EIA
(Annexe A Circular 15/1999)

The criteria and thresholds in this Annexe are only indicative and reference must be
made fo Section C.1 of the handbook when using this Annexe.

Class of project

Project type

Threshold/criteria

Agricultural
Development

General

In general, agricultural operations fall outside the scope of the
Town and Country Planning system and, where relevant, will be
regulated under other consent procedures. The descriptions
below apply only to projects that are considered to be
'development’ for the purposes of the Town and Country
Planning (Scotland) Act 1997

Use of uncultivated or
semi-natural land for
intensive agricultural
purposes

Development (such as greenhouses, farm buildings efc.) on
previously uncultivated land is unlikely to require EIA unless it
covers more than 5 hectares. In considering whether particular
development is likely to have significant effects, consideration
should be given fo impacts on the surrounding ecology,
hydrology and landscape.

Water management
for agriculture,
including irrigation and
land drainage works

EIA is more likely to be required if the development would result
in permanent changes fo the character of more than 5 hectares
of land. In assessing the significance of any likely effects,
particular regard should be had to whether the development
would have damaging wider impacts on hydrology and
surrounding ecosystems. It follows that EIA will not normally be
required for routine water management projects undertaken by
farmers.

Intensive livestock
installations

The significance or otherwise of the impacts of infensive
livestock insfallations will often depend upon the level of odours,
increased traffic and the arrangements for waste handling. EIA
is more likely to be required for infensive livesfock installations if
they are designed to house more than 750 sows, 2000
fattening pigs, 60,000 broilers or 50,000 layers, turkeys or
other poultry.

Infensive fish farming

Apart from the physical scale of any development, the
likelihood of significant effects will generally depend on the
extent of any likely wider impacts on the hydrology and
ecology of the surrounding area. Developments designed to
produce more than 100 fonnes (dead weight] of fish per year
will be more likely to require EIA.

Reclamation of land
from the sea

In assessing the significance of any development, regard should
be had to the likely wider impacts on natural coastal processes
beyond the site itself, as well as to the scale of reclamation
works themselves. EIA is more likely to be required where work
is proposed on a sife which exceeds 1 hectare.
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Class of project

02:22 Page 172

Project type

Threshold/criteria

Extractive Industry

Surface and
underground mineral
working

The likelihood of significant effects will tend to depend on the
scale and duration of the works, and the likely consequent
impact of noise, dust, discharges to water and visual intrusion.
All new open cast coal mines and underground mines will
generally require EIA. For clay, sand and gravel workings,
quarries and peat extraction sites, EIA is more likely to be
required if they would cover more than 15 hectares or involve
the extraction of more than 30,000 fonnes of mineral per year.

Extraction of minerals
by dredging in fluvial
waters

Particular consideration should be given to noise, and any
wider impacts on the surrounding hydrology and ecology. EIA
is more likely to be required where it is expected that more than
100,000 tonnes of mineral will be extracted per year.

Deep drilling

EIA is more likely to be required where the scale of the drilling
operations involves development of a surface site of more than
5 hectares. Regard should be had o the likely wider impacts
on surrounding hydrology and ecology. On ifs own, exploratory
deep drilling is unlikely to require EIA. It would not be
appropriate fo require EIA for exploratory activity simply
because it might eventually lead to some form of permanent
activity.

Surface industrial
installations for the
extraction of codl,
petroleum, natural gas,
ores, or bituminous
shale

The main considerations are likely to be the scale of
development, emissions to air, discharges to water, the risk of
accident and the arrangements for transporting the fuel. EIA is
more likely to be required if the development is on a major
scale (site of 10 hectares or more) or where production is
expected fo be substantial (e.g. more than 100,000 fonnes of
petroleum per year).

Energy Industry

Continved

Power stations

EIA will normally be required for power stations which require
approval from the Scotfish Ministers i.e. those with a thermal
output of more than 50 MW). EIA is unlikely o be required for
smaller new conventional power sfafions. Small stations using
novel forms of generation should be considered carefully in line
with guidance in National Planning Policy Guideline 6 on
Renewable Energy, and Planning Advice Note 45 on
Renewable Energy Technologies. The main considerations are
likely to be the level of emissions to air, arrangements for the
transport of fuel and any visual impact.

Surface storage of
fossil fuel and natural
gas, underground
storage of combustible
goses, storage facilifies
for petroleum,
petrochemical and
chemical products

In addition to the scale of the development, significant effects
are likely to depend on discharges to water, emissions to air
and risk of accidents. EIA is more likely to be required where it
is proposed to store more than 100,000 tonnes of fuel. Smaller
installations are likely to require EIA where hazardous chemicals
are stored.

Close
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Class of project

Energy Industry

Project type

Installations for the
processing and
storage of radioactive
waste

@
0
°
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Threshold/criteria

EIA will normally be required for new installations whose
primary purpose is fo process and store radioactive waste, and
which are located on sites not previously authorised for such
use. In addifion to the scale of any development, significant
effects are likely to depend on the extent of routine discharges
of radiation fo the environment. In this context EIA is unlikely to
be required for installations where the processing or sforage of
radioactive waste is incidental to the main purpose of the
development (e.g. installations at hospitals or research facilities).

Installations for
hydroelectric energy

In addition to the physical scale of the development, particular
regard should be had fo the potential wider impacts on

production hydrology and ecology. EIA is more likely to be required for
new hydro-electric developments which have more than 5 MW
of generafing capacity.

Wind farms The likelihood of significant effects will generally depend on the

scale of the development and its visual impact, as well as
potential noise impacts. EIA is more likely to be required for
commercial developments of five or more turbines, or more than
5 MW of new generating capacity.

Industrial and
Manufacturing
Development

Industrial and
manufacturing
development

New manufacturing or industrial plants of the types listed in the
Regulations may well require EIA if the operational development
covers a sife of more than 10 hecfares. Smaller developments
are more likely to require EIA if they are expected to give rise
fo significant discharges of waste, emission of pollutants or
operational noise. Among the factors to be taken info account
in assessing the significance of such effects are:

e whether the development involves a process designated
as a ‘scheduled process’ for the purpose of air pollution
control;

e whether the process involves discharges fo water which
require the consent of the Scottish Environment Protection
Agency;

o whether the installation would give rise to the presence of
environmentally significant quantities of potentially
hazardous or polluting substances;

o whether the process would give rise to radioactive or
other hazardous waste;

o whether the development would fall under Council
Directive 96,/82/EC on the control of major accident
hozards involving dangerous substances (COMAH).

However, the need for a consent under other legislation is not
itself a justification for EIA.

173

Infrastructure
Development

Continved

Industrial estates

EIA is more likely to be required if the site area of the new
development is more than 20 hecfares. In defermining whether
significant effects are likely, particular consideration should be
given fo the potential increase in traffic, emissions and noise.
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Class of project

Infrastructure
Development

Continved
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Project type

Urban development
projects (including the
construction of
shopping centres and
car parks, sports
stadiums and multiplex
cinemas)

Threshold/criteria

In addition to the physical scale of such developments,
particular consideration should be given to the potential
increase in traffic, emissions and noise. EIA is unlikely to be
required for the redevelopment of land unless the new
development is on a significantly greater scale than the
previous use, or the types of impact are of a markedly different
nature or there is a high level of contamination.
Development proposed for sites which have not previously been
infensively developed is more likely o require EIA if:
e the site area of the scheme is more than 5 hectares; or
e it would provide a tofal of more than 10,000 m? of new
commercial floorspace; or
e the development would have significant urbanising effects
in a previously non-urbanised area [e.g. a new
development of more than 1,000 dwellings).

Intermodall
franshipment facilities,
and intermodal
terminals

In addition to the physical scale of the development. particular
impacts for consideration are increased traffic, noise, emissions
fo air and water. Developments of more than 5 hectares are
more likely to require EIA.

Motorway service
areas

Impacts likely to be significant are fraffic, noise, air quality,
ecology and visual impact. EIA is more likely to be required for
new motorway service areas which are proposed for previously
undeveloped sites and if the proposed development would
cover an area of more than 5 hectares.

Construction of roads,
railways (including
elevated and
underground) and
framways

For linear transport schemes, the likelihood of significant effects
will generally depend on the estimated emissions, traffic, noise
and vibration and degree of visual infrusion and impact on the
surrounding ecology. EIA is more likely to be required for the
consfruction or improvement of railways and local roads where
the new development is over 2 km in length.

Construction of inland
waterways and
canalisation

The likelihood of significant impacts is likely to depend primarily
on the potential wider impacts on the surrounding hydrology
and ecology. EIA is more likely to be required for the
consfruction or improvement of over 2 km of canal.

Flood relief works

The impact of flood relief work is especially dependent upon
the nature of the location and the potential effects on the
surrounding ecology and hydrology. Schemes for which the
area of the works would exceed 5 hectares or more than 2 km
long would normally require EIA.

Construction of
airfields

The main impacts to be considered in judging significance are
noise, fraffic generation and emissions. New permanent
airfields will normally require EIA, as will major works (such as
new runways or ferminals with a site area of more than 10
hectares) at existing airports. Smaller scale development af
existing airports is unlikely fo require EIA unless it would lead to
significant increases in air or road fraffic.

Close
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Infrastructure
Development

Page 175

Project type

Construction of
harbours and port
installations, including
fishing harbours
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Threshold/criteria

Primary impacts for consideration are those on hydrology,
ecology, noise and increased traffic. EIA is more likely o be
required if the development is on a major scale [e.g. would
cover a site of more than 10 hectares). Smaller developments
may also have significant effects where they include a quay or
pier which would extend beyond the high water mark or would
affect wider coastal processes.

Dams and other

installations designed
fo hold water or sfore
it on a longterm basis

In considering such developments, particular regard should be
had to the potential wider impacts to the hydrology and
ecology, as well as to the physical scale of the development.
EIA is likely to be required for any major new dam (e.g. where
the construction site exceeds 20 hectares).

Installation of ol
pipelines, gas
pipelines and long-
distance aqueducts
lincluding water and
sewerage pipelines)

For underground pipelines, the major impact fo be considered
will generally be the disruption to the surrounding ecosysfems
during construction, while for overground pipelines visual
impact will be a key consideration. EIA is more likely to be
required for any pipeline over 5 km long. EIA is unlikely to be
required for pipelines laid underneath a road, or for those
installed entirely by means of tunneling.

Coastal work to
combat erosion and
maritime works
capable of altering the
coast

The impact of such works will depend largely on the nature of
the particular site and the likely wider impacts on natural
coastal processes outside of the site. EIA will be more likely
where the area of the works would exceed 1 hectare.

Groundwater
abstraction and
artificial groundwater
recharge schemes;
works for the transfer
of water resources
beftween river basins

Impacts likely to be significant are on hydrology and ecology.

175

Developments of this sort can have significant affects on
environments some kilometres distant. This is particularly
important for wetland and other sites where the habitat and
species are parficularly dependent on an aquatic environment.
EIA is likely to be required for developments where the area of
the works exceed 1 hecfare.

Ski-runs, skiifts and
cable cars and
associated
developments

EIA is more likely to be required if the development is over 500
metres in length, or if it requires a site of more than 5 hectares.
In addition to any visual or ecological impacts, particular
regard should also be had to the potential traffic generation.

Marinas

In assessing whether significant effects are likely, particular
regard should be had to any wider impacts on natural coastal
processes outside the site, as well as the potential noise and
traffic generation. EIA is more likely to be required for large
new marinas, for example where the proposal is for more than
300 berths (seawater site] or 100 berths (freshwater site). EIA is
unlikely to be required where the development is located solely
within an existing dock or basin.
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Project type

Holiday villages and
hotel complexes
outside urban areas
and associated
developments;
permanent camp sites
and caravan sites;
theme parks

Threshold/criteria

In assessing the significance of fourism development, visual
impacts, ecosystems and fraffic generation will be key
considerations. The effects of new theme parks are more likely
to be significant if it is expected that they will generate more
than 250,000 visitors per year. EIA is likely to be required for
major new fourism and leisure developments which require a
site of more than 10 hectares. In particular, EIA is more likely to
be required for holiday villages or hotel complexes with more
than 300 bed spaces, or for permanent camp sites or caravan
sites with more than 200 pitches.

Golf courses

New 18 hole golf courses are likely to require EIA. The main
impacts are likely to be those on the surrounding hydrology,
ecosystems and landscape, as well as those from traffic
generation. Developments at existing golf courses are unlikely to

require EIA.

Other Projects

Permanent racing and
test tracks for motorised
vehicles

Particular consideration should be given to the size, noise
impacts, emissions and the potential fraffic generation. EIA is
more likely to be required for developments with a site area of
20 hectares or more.

Installations for the
disposal of non-
hazardous waste

The likelihood of significant effects will generally depend on the
scale of the development and the nature of the potential impact
in ferms of discharges, emissions or odour. For installations
[including landfill sites) for the deposit, recovery and/or
disposal of household, industrial and/or commercial wastes (as
defined by the Controlled Waste Regulations 1992) EIA is
more likely to be required where new capacity is created to
hold more than 50,000 fonnes per year, or to hold waste on a
site of 10 hectares or more. Sites taking smaller quantities of
these wastes, sites seeking only to accept inert wasfes
[demolition rubble efc.) or Civic Amenity sites are unlikely fo
require EIA.

Sludge deposition sites
[sewage sludge
lagoons)

Similar considerations will apply for sewage sludge lagoons as
for waste disposal installations. EIA is more likely to be required
where the site is infended fo hold more than

5000 m® of sewage sludge.

Storage of scrap iron,
including scrap
vehicles

Maijor impacts are likely to be discharges to solil, site noise and
fraffic generation. EIA is more likely to be required where it is
proposed fo sfore scrap on an area of 10 hectares or more.

Waste-water treatment
plants

Particular consideration should be given to the size, treatment
process, pollution and nuisance potential, topography,
proximity of dwellings, and the potential impact of traffic
movements. EIA is more likely to be required if the development
would be on a substantial scale (e.g. site area of more than 10
hectares) or if it would lead to significant discharges (e.g.
capacity exceeding 100,000 population equivalent]. EIA
should not be required simply because a plant is on a scale
which requires compliance with the Urban Waste Water
Treatment Directive 91/271 /EEC.

Close
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Selection Criteria for Screening Schedule 2
Development
[Annexe B Circular 15/1999)

1. Characteristics of development

The characteristics of development must be considered having regard, in
particular, fo:

the size of the development;

the cumulation with other development;

the use of natural resources;

the production of waste;

pollution and nuisances;

the risk of accidents, having regard in particular to substances or fechnologies
used.

e a0 o aa

2. Location of development

The environmental sensitivity of geographical areas likely to be affected by
development must be considered, having regard, in particular, to:

a. the existing land use;
b. the relative abundance, quality and regenerative capacity of natural resources
in the area:;
c. the absorption capacity of the natural environment, paying particular attention
to the following areas:
i) wetlands;
ii) coastal zones;
iii) mountain and forest areas;
iv) nature reserves and parks;
v) areas classified or protected under Member States” legislation; areas
designated by Member States pursuant to Council Directive 79/409/EEC on
the conservation of wild birds and Council Directive 92 /43 /EEC on the
conservation of natural habitats and of wild fauna and flora:;
vi) areas in which the environmental quality standards laid down in Community
legislation have already been exceeded;
vii) densely populated areas;
viii)landscapes of historical, cultural or archaeological significance.
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3. Characteristics of the potential impact

The potential significant effects of development must be considered in relation to
criferia set out under paragraphs 1 and 2 above, and having regard, in
particular, fo:

a. the extent of the impact (geographical area and size of the affected
population);

b. the transfrontier nature of the impact;

c. the magnitude and complexity of the impact;

d. the probability of the impact;

e. the duration, frequency and reversibility of the impact.
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Annexe 5  References and Annotated
Bibliography

Annotated Bibliography of References in Text

(1) SNH (19906) The Design and Build Process for Trunk Roads: A Guide for SNH,
prepared for SNH by ERM
Infernal guidance note for SNH staff on the design and build process for trunk
roads, utilising SO Industry Dept. National Roads Directorate techniques and
explaining the role of environmental assessment in the process; see section 6 of
the Guidance Note.

[2) The Scottish Office [Sept 19906) The Assessment of Trunk Road Projects:
Consultation Process Between the National Roads Directorate and Scottish Natural
Heritage: Consultation Guidance Note (Consultation Draft)
Infernal guidance note for SNH staff on established consultation arrangements
between the National Roads Directorate and SNH, including agreed
procedures for esfablishing whether environmental assessment is required and
the procedures for consultation where assessment is relevant.

(3) Department of the Environment (1989 Environmental Assessment: A Guide to
the Procedures, HMSO, London
One of the first authoritative, and still widely used, guidance publications on
the environmental assessment process. Tends fo focus on procedures and
statutory requirements rather than non-statutory procedures which are good
practice.

[4) Commission of the European Communities (1985) Council Directive on the
Assessment of the Effects of Certain Public and Private Projects on the Environment
(85/337/EEC)
The EC Directive which friggered statutory environmental assessment procedures
for the first ime in the UK. It is sfill the basis of all EC and UK legislation but is
currently being updated and extended in the light of practice.

179

[5) Environmental Assessment (Scofland) Regulations 1988 (SI 1988 No.

1221)
The Regulations which infroduced many of the requirements for environmental
assessment in Scofland in respect of a wide range of projects, in 1988, to
comply with the EC Directive. Other Regulations were infroduced at the same
time and subsequently; see Annexe 2 of this Handbook.

(6) Town and Counfry Planning (Scotland) Act 1997
The basic legislative provision for town and country planning in Scofland. The
Act requires all new development to obtain planning permission and the
process of obtaining permission is used to apply the environmental assessment
regulations through the EASR 88, the Amendment Regulations of 1994 and by
the Town and Country Planning (General Development Procedure) (Scotland)

Order 1992.
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Town and Country Planning (General Development Procedure) (Scotland) Order,
1992.
This General Development Order contains provisions for requiring further
information on planning applications under Articles 6 and 13 and for the
Scottish Ministers fo issue Directions about Environmental Assessment under
Articles 16 and 19.

(7) Electricity (Supply] Acts 1882-1936
Statutory provision requiring the consent of the Scottish Ministers for certain
types of electricity works; the EASR 88 apply to these consents.

(8) Schedule to the Electric Lighting Clauses Act 1899
Statutory provision requiring the consent of the Scottish Ministers for certain
types of electricity works; the EASR 88 apply to these consents.

(9) Electricity (Scotland) Act 1979
Frequently used sfatufory provision requiring the consent of the Scottish Ministers
for certain types of electricity works; the EASR 88 apply fo these consenfs.

(10)  New Towns (Scotland) Act 1968
An Act making statutory provision for New Town Corporations in Scotland fo
obfain the consent of the Scottish Ministers, and in some cases the planning
authority, for new fown developments. Now superseded; the EASR 88 applied
fo these consents.

(11)  land Drainage (Scofland) Act 1968
Statutory provision requiring the consent of the Scottish Ministers for
improvement orders for drainage works on agricultural land in Scotland, the
EASR 88 apply to these orders, see sections C.32 and C.33 of the Local
Authorifies Handbook.

(12)  Roads (Scotland) Act 1984
Statutory provision requiring the consent of the Scottish Ministers or enabling the
Scottish Ministers directly to carry out works for new roads or bridges, and
road or bridge improvements; the EASR 88 apply fo these consents.

(13)  New Roads and Street Works Act 1991
Section 42 requires environmental assessment in every case for a 'special road’
including motorways and both public and (os amended by regulation 4 of the
Amendment Regulations SI 1994 No. 1221) privately financed toll roads.

(14)  Scottish Executive Development Department PAN 58 (1999) Environmental
Impact Assessment
This Planning Advice Note provides background information and advice on
good practice in the EIA process to supplement the legal, administrative and
policy advice in Circular 15/1999.

(15)  Transport and Works Act 1992
Section 14 of the Act ensures that all Schedule 1 and Schedule 2 projects
likely to have significant effects on the environment which are fo be authorised
or consented under the Act are subject to the Environmental Assessment
procedures. These projects may include a wide range of large scale or linear
infrastructural works.
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(16)  Parliamentary Standing Order No. 37A
These Parliamentary procedures ensure that all relevant Schedule 1 and
Schedule 2 projects which are o be authorised by Parliament directly are
subject to the Environmental Assessment procedures, usually at Committee
stage. These projects may include a wide range of usually large scale
infrastructural works.

(17)  Scotffish Executive Development Department Circular 15/1999

The Environmental Impact Assessment (Scotland) Regulations 1999
This Circular provides comprehensive guidance on the EIA process with
particular emphasis on projects requiring planning permission and those
requiring approval under the Roads (Scotland) Act or the Land Drainage Acts.

(18)  Environmental Impact Assessment (Scotland) Regulations 1999.
See Annexe 1 above; this covers EIA procedures for projects requiring planning
permission or approval under either the Roads (Scofland) Act or the Land
Drainage Acts.

(19)  European Community EC Directive 97/11/EC of 3.3.97
Amending the 1985 Directive on Environmental Assessment. The key provisions

of this Amending Directive are described in Section B.2 and Annexe 4 of this
Handbook.

[(20)  SNH PL94/6, SNH Guidance on the Strategic Environmental Assessment
of EC Structural Funds in Scofland Annexe 1
Infernal guidance note on the Strategic Environmental Assessment of EC
Structural Funds in Scotland. Funded plans are not necessarily subject to
assessment at the project level so this procedure provides an overview of likely
significant effects of the application of structural funds in Scotland on the natural
heritage.

(21) Institute of Environmental Assessment (1995) Guidelines for Baseline ©
Ecological Assessment, Spons
The most authoritative and widely recognised and adopted best practice guide
for ecological baseline studies in the environmental assessment process.
Recommended as good practice guidance by all relevant Insfitutes. See
particularly Appendix 2 of this Handbook.

(22) a)  Institute of Environmental Assessment/The Landscape Institute (2002)

Guidelines for landscape and Visual Impact Assessment, Second Edition, Spons
The most authoritative and widely recognised and adopted best practice guide
for landscape and visual impact assessment in the environmental assessment
process. Unlike (21) above, these guidelines cover the whole of the
environmental assessment process. Recommended as good practice guidance
by all relevant Institutes, supported and partly funded by SNH. See particularly
Appendix 1 of this Handbook.

b) Countryside Agency and SNH (2002) Landscape Character Assessment,

Guidance for England and Scotland, prepared by Carys Swanwick,

Department of Llandscape, University of Sheffield and Lland Use Consultants
This document consolidates the latest thinking on the _u::o_b_mm and practice
of landscape character assessment, and is a useful basis from which fo
understand and use the Scotland-wide suite of Landscape Character
Assessments. Each SNH office should have the landscape Character
Assessments for the relevant local authority area or areas.
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c) SNH, Marine Aquaculture and the Landscape: The siting and design of
marine aquaculture developments in the landscape

d) SNH, Guidelines on the Environmental Impacts of Windfarms and Small
Scale Hydroelectric Schemes

el SNH, Minerals and the Natural Heritage in Scotland’s Midland Valley

(23)  Department of the Environment [1995) Preparation of Environmental

Statements for Planning Projects That Require Environmental Assessment: A Good

Practice Guide, HMSO
Guide to projects requiring Environmental Assessment under the UK Town and
Country Planning legislation. The first part of the book covers scoping and the
definition of requirements for baseline studies, prediction of impacts and
formulation of mitigation measures. The second part describes the preparation
of an Environmental Statement. Excellent manual, particularly valuable for local
authorities, developers and consultants.

(24)  Conservation (Natural Habitats efc.) Regulations 1994
The statutory provisions infroduced in the UK fo give effect to the infernational

obligations of the Habitats and Birds Directives, see particularly para C.15
and secfion E.2 of this Handbook.

(25) RSPB (1995) Wildlife Impact: The Treatment of Nature Conservation in

Environmental Assessment, RSPB, Sandy, Beds
An independent analysis of some 38 environmental statements for a wide
variety of project types in Great Britain, from 1988 to 1995, published by the
RSPB. Generally the research conclusions were consistent with others showing
an improvement since 1992 but still many weaknesses in the way that the
process is carried out. The research showed how consuliation responses, e.g.
from SNH, could strongly influence decisions, especially where the Statement
was poor.

— (26) Institute of Environmental Assessment [1993) Practical Experience of
Environmental Assessment in the UK, IEA
An authoritative, thorough but relatively succinct overview of practice 1988 to
1993, by the IEA itself. Many shoricomings in practice are highlighted
emphasising how reliant the statutory procedures are on integrity and quality of
the environmental statements.

(27) a) Jones CE, lee N and Wood C [1991) UK Environmental Statements
1988-1990: An Analysis. Occasional Paper 29, University of Manchester
EIA Centre

b) lee N and Colley R [1990) Reviewing the Quality of Environmental
Statements. Occasional Paper 24, Depariment of Planning and Landscape,
University of Manchester

c) lee N and Colley R [1992) Reviewing the Quality of Environmental
Statements. Occasional Paper 24, Department of Planning and
Landscape, University of Manchester, Second Edition

d) Environmental Impact Assessment Centre, University of Manchester, for
Dept of Environment [1991) Monitoring Environmental Assessment and
Planning, HMSO

A series of readable, well researched studies analysing the effectiveness of
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environmental assessment for a variety of clients and for University research
purposes. The Cenfre is highly regarded internationally as one of excellence in
the field of environmental assessment.

(28)  Environmental Information Regulations
The UK regulations introduced to give effect to the EC Directive 90/313/EC

on Freedom of Access to Information on the Environment.

(29) EC Directive 20/313/EC on Freedom of Access to Information on the
Environment
EC Directive ensuring that the public has a right of access to environmental
information, applied in the UK through the Regulations at 28 above.

(30)  SNH Staff Guidance on Freedom of Information on the Environment, July
2004
Detailed internal guidance on freedom of access to environmental information
and the implications of the EC Directive and UK Regulations at 28 and 29
above.

(31)  Natural Heritage (Scotland) Act 1991
SNH's founding legislation, requiring SNH to give advice, on request, to
planning authorities and others about the natural heritage.

(32) Wood C and Jones C (1995) The Effect of Environmental Assessment on
Planning Decisions. Workshop at Manchester University, July
A useful and reasonably succinct resume of the relationship between the
environmental assessment process and decision making in planning authorities.
Scotland is not well covered.

(33)  This Common Inheritance (1990] HMSO
The foundation on which the current UK government policy approaches to
sustainable development and environmental planning principles, including
environmental assessment and strategic environmental appraisal have been

built.

(34)  SNH Discussion Paper (1996) The Precautionary Principle=Step by Step
Cuide Policy Guidance Note 96/1
SNH policy paper explaining an approach to the application of the
Precautionary Principle. See also SNH (2000) ‘Applying the Precautionary
Principle to decisions on the natural heritage’

(35)  Scottish Executive Circular June 2000 replacing Circular 6/1995 The

Conservation (Natural Habitats Etc.] Regulations 1994
This Circular provides procedural and policy guidance on the Habitats
Regulations 1994, and specifically indicates that any project likely to have a
significant effect on a Natura 2000 (European) Site, whether fully designated
or not, should normally be subject to the Environmental Assessment process. The
Circular also explains how this differs from the appropriate assessment
undertaken by the Competent Authority under the Habitafs Regulations.

(36)  Catlow J and Thirlwall G (1997) Environmental Assessment. Report fo
Department of the Environment, HMSO
The first officially commissioned report on environmental assessment in the UK,
now difficult to obtain but sfill remarkably relevant to present day issues. It
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would have formed the basis of UK legislation had this not been overtaken by
the EC Directive coming into force in July 1988.

(37) Food and Environment Protection Act 1985
Amongst many other things this Act provides the licensing sysfem for any
deposits or sfructures on the sea bed, below mean high water mark.

(38)  Likely Significant Effect (1999)
A paper produced jointly by the country agencies for nature conservation,
available from SNH.

Further Annotated Bibliography

Department of Trade and Industry (1992) Guidelines for the Environmental
Assessment of Cross-country Pipelines, Department of Trade and Industry
Department of Trade and Industry authoritative guidance on environmental
assessment of pipeline projects, including when the process will be applicable.

Department of the Environment (1995) The Environmental Impact of leisure
Activities Fourth Report, Volume 1, HMSO
This report looks af the impact of the visiting public and their leisure pursuits on
the UK rural environment.

Department of Transport (1993) Manual of Environmental Appraisal, Volume 11,

Design Manual for Roads and Bridges, Department of Transport
Developed from the Department of Transport's ‘Manual of Environmental
Assessment’, which was the first detailed method prescription for environmental
assessment for a particular project type in the UK. This is a comprehensive,
thorough, detailed and indispensable guide to impact assessment for roads
and related works. However, many of its sfandards and principles are equally
applicable to other types of project, especially other linear projects. This is a
key reference for engineers and consultants. It is very widely used in practice
and must be followed meticulously by engineers and consultants working on all
Scottish Office Road Schemes.

Environment Agency (1996) Environmental Assessment: Scoping Handbook for
Projects, Environment Agency
Invaluable aid for all practitioners involved in assessments where the Agency (or
SEPA) are a key consultee but, despite the generality of the fitle, it is exclusively
water-related.

Foresiry Commission, Environmental Impact Assessment of Forestry Projects:
Undertaking an Environmental Impact Assessment in forestry and preparation of an
Environmental Statement. At

www . forestry.gov.uk/website/pdf.nsf/pdf/ /wgseia.pdf/ $file /wgseia.pdf

Classon J, Therivel R and Chadwick A (1994] Infroduction to Environmental Impact
Assessment, UCL Press.
A valuable and readable introductory textbook, by authoritative authors.
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Harwood, R (2004) Environmental Impact Assessment: VWhat's Nexte Journal of
Planning and Environmental law, September, 11611175
Useful quasilegal update of the EIA process and where it may be going; good
references and analysis of EIA court cases overseas including outwith the EC.

Institute of Environmental Assessment, Digest of Environmental Statements 1996,

UK and Europe, Sweet & Maxwell
Unique compendium of UK environmental statements, drawing on the resources
of the IEA’s comprehensive library of statements. Each statement entry outlines a
brief planning hisfory or summary of the assessment itself, and provides defails
of the authors and contributors involved. Defails of those statfements for which a
decision is pending are included, as well as the text of the regulations under
which an application has been made. The Digest is an expensive annual
publication, issued as two releases per annum. Additional documentation can
be purchased - full details from the IEA.

Institute of Environmental Assessment (1993) Guidelines for the Environmental

Assessment of Road Traffic, Institute of Environmental Assessment
The third of the Institute of Environmental Assessment's guidance publications;
see also references 21 and 22 above. The most authoritative and widely
recognised and adopted best practice guide for traffic impact assessment in the
environmental assessment process, where the project itself is not a road or
traffic scheme. The guidelines cover the whole of the environmental assessment
process. Recommended as good practice guidance by all relevant institutes.

Morgan RK (1997 Environmental Impact Assessment: A Methodological
Approach, Chapman & Hall
This text provides a relatively straightforward introduction to methodologies and
approaches.

Morris P and Therivel R (eds) [1995) Methods of Environmental Impact

Assessment, UCL Press
A practical, upto-date explanation of and guide to how statements are, and
should be, carried out for specific environmental components (e.g. air, water,
ecological systems, socio-economic systems). For each component, it includes a
discussion of relevant regulations and standards, how baseline surveys are
conducted, how impact predictions are made, what mitigation measures can
be used, how the effectiveness of such measures should be monitored, and the
limitations of the methods.
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Roe D, Dalal-Clayton B and Hughes R (1995) A Directory of Impact Assessment
Guidelines, IIED
This directory includes guidelines for environmental, health and social impact
assessment, drawing fogether documents from national governments,
development banks, donor agencies, international organisations and NGOs.
Over 450 documents are cited, with 150 absfracts, covering key secfors in
every region of the world.

Scottish Natural Heritage (in press| An Introduction to VWoodlands and Foresiry,
SNH
Provides important background material for use in the assessment of
environmental statements, especially in respect of the Forestry EIA procedures,
but would be relevant to any project that affected woodlands.
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Smith LG (19906) Impact Assessment and Sustainable Resource Management,
Addison Wesley Longman
This book explores some of the fundamental issues associated with impact
assessment, identifies current sfrengths and weaknesses, and suggests changes
necessary to ensure impact assessment confributes fully to the achievement of
sustainable resource management.

Therivel R (1992) Strategic Environmental Assessment, Earthscan
Strategic Environmental Assessment is described as being the developing
method of EIA aimed at ensuring that projects involving strategic decisions are
based on a full understanding of their likely environmental consequences. Using
UK based but globally applicable examples, this book reviews Strategic
Environmental Assessment in relation to other tactics for environmental
protfection.

Therivel R and Rosario Paridario M (1996 The Practice of Strategic Environmental

Assessment, Earthscan
Provides a unique analysis of Strafegic Environmental Assessments which have
been undertaken, drawing on a variety of methods and circumstances fo
illustrate how best practice can be achieved, and providing inspiration for
those considering studying, commissioning or carrying out an Strategic
Environmental Assessment. This is probably, academically, the most influential
book publication on Strategic Environmental Assessment so far.

Treweek J (1999) Ecological Impact Assessment, Blackwell Science
Recent publication addressing ecological impact assessment principles and
practice.

Tromans S and Fuller K (2003] Environmental Impact Assessment, law and

Practice, Butterworths Environmental Law Series, Lexis Nexis Butterworths in

association with the Institute of Environmental Management and Assessment
Authoritative book on law and practice, comprehensive of issues, but many
Scoftish statutes are missing and the book is unreliable for use in Scofland if
relying on legislafion.

Wathemn P (ed.] (1997 Environmental Impact Assessment Legislation in the EC,
Wiley
The first published analysis of the various methods by which the EC Directive on
EIA has been implemented in each of the member states. Differences between
procedures and practice within and between countries are highlighted,
providing a valuable context for assessments in the UK and a useful source of
information.

Wathern P [ed.] (1990) Environmental Impact Assessment Theory and Practice,
Chapman & Hall
A review which covers technical aspects and the effects of environmental
assessment on the decision making process. A major textbook which is soundly
based on theory and practice from an authoritative author.

Weisner D (1995) Environmental Impact Assessment: The Environmental Impact
Assessment Process, What Is It and How to Do One, Prism Press.
Useful popular guide which seeks to provide non-professional groups and
individuals with the fools to make worthwhile and substantive comment on a
development proposal.
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Wood C (1996) Environmental Impact Assessment, A Comparative Review,

Addison Wesley Longman
An authorifative, infernational review by the well respected EIA Centre,
Department of Planning and landscape, University of Manchester. The book
compares systems used in the UK, US, Netherlands, Canada, Ausfralia and
New Zealand. Standard procedures are described; each step of the process is
discussed; best current practice is explored and the future direction is surveyed.
A significant work infernationally.

Other Potentially Useful References

Beanlands GE and Duinker PN (1983) An Ecological Framework for
Environmental Impact Assessment in Canada. Institute for Resource and
Environmental Studies, Dalhousie University

Box JD and Forbes | (undated) Ecological Considerations in the Environmental
Assessment of Road Proposals, unpublished draft document. English Nature

Countryside Commission (1991) Environmental Assessment: The treatment of
landscape and countryside issues, Countryside Commission Publications

Department of the Environment (1991) Consuliation Paper: Environmental
Assessment and Private Bill Procedures, PDC 4, DoE, London

Scottish Office Circular 26/1991 Environmental Assessment and Private
legislation Procedures

Scottish Office Circular 3/1991 Electricity Generating Stations and Overhead
Lines: Permitted Development for Electricity Undertakings
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Scottish Office (1994) National Planning Policy Guidelines [NPPG) No. 1. The
Planning System

Scottish Office Circular 26,/1988 Environmental Assessment of Projects in
Simplified Planning Zones and Enterprise Zones

Spellerberg IF (1992) An investigation into the nature and use of ecology in ElAs.
British Ecological Society Bulletin, 23, 38-45.

Wathem P (ed.) (1988) Environmental Impact Assessment: Theory and Practice,
Unwin Hyman, London
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Annexe 6  Historical Development of Environmental
Assessment in Scotland

First UK Examples in Scotland

An.6.1 The first examples of Environmental Assessment in the UK occurred in
Scofland, in the early 1970s, in relation fo the major infrastructure developments
for North Sea oil and gas installations on the Firth of Forth. These commendable
early affempts fo use the process of Environmental Assessment were entfirely
voluntary. Environmental Assessment was not infroduced as a sfatutory requirement
until 1988. This section briefly outlines the historical development of Environmental
Assessment, internationally and nationally, to provide an understanding of why the
process was introduced and its original intentions and to shed light on the current
approaches fo Environmental Assessment.

International Recognition of the Need for Environmental
Assessment

An.6.2 A number of factors contributed fo the infernational recognition of the
need for and the development of Environmental Assessment. These included:

e the apparent failure of traditional project appraisal techniques such as
Cost/Benefit Analysis [CBA) to account for intangible environmental effects;

e the growth of environmental awareness particularly in the United States;

* the recognition that the efficiency and profitability of some commercial projects
had been affected by the consequent environmental changes they brought
about and that unforeseen risks associated with such impacts could be
environmentally damaging and commercially unacceptable;

189

® o number of widely reported disasters which highlighted the risks to the
environment from human activities, such as: the mercury poisoning from a
factory in Minamata, Japan (1952-1960); recognifion of the effects of the
Aswan Dam on the fertility of the Nile valley; and the Torrey Canyon oil spill in
the English Channel (1967).

US Legislation 1969

An.6.3 The first legislation requiring environmental assessment was enacted in
the US in 1969. The National Environmental Policy Act was adopted by the
Nixon adminisfration in 1970. Amongst other things, the Act required federal
agencies to include in every recommendation for legislation, and other major
federal actions that may significantly affect the quality of the human environment, a
detailed statement to assess:

® the environmental impacts of the proposed action;

* any unavoidable adverse environmental effects should the proposal go ahead;

e alternatives to the proposed action;

e the relationship between local shortterm uses of the environment and the
maintenance and enhancement of long-term productivity;
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* any irreversible and irrefrievable commitments of resources which would be
involved.

An.6.4 Despite considerable teething problems many of the NEPA's ideas and
provisions became widely accepted and it formed a recognised model for
Environmental Assessment adopted or adapted by a number of countries around
the world.

Early UK Initiatives

An.6.5 In the UK the DoE commissioned a report in 1974 which was intended
to examine the scope for and feasibility of infroducing Environmental Assessment
into UK procedures. The report was produced by John Catlow and Geoffrey
Thirlwall in 1976, and eventually published by DoE in 1977 (36). The
recommendations of that report were progressed so slowly that they were
eventually overtaken by the EC Directive requiring Member States fo introduce
domestic legislation to comply. This, effectively, led to the implementation of many
of the recommendations in the 1977 report, but not all of the report's main
conclusions have been adopted in statutory form, although many remain relevant
as good practice rather than mandatory requirements.

An.6.6 For example, the 1977 report recognised that analysis should
commence early in the preparation of the development proposal to be useful as a
design tool and to examine alternatives; that analysis should include economic and
social impacts as well as those affecting the physical environment; that the study
should be carried out by a team of experts, from a wide range of disciplines, and
should be supervised by the planning authority and developer in cooperation; and
that a responsible authority should defermine what environmental impacts are likely
to be relevant and therefore should be included in the analysis.

An.6.7 The 1977 report envisaged only a small number of projects ever being
appropriate for Environmental Assessment but it soon became evident that many
more projects would have to comply.

The First EC Directive

An.6.8 The EC Directive ifself had proved to be controversial. It had been
circulated as a draft as early as 1980 but there had been severe delays in
reaching a standard and policy acceptable o all Member States, some of whom
already had Environmental Assessment provisions of their own. Eventually,
compromises were found and Environmental Assessment procedures were formally
introduced info the European Community through the Directive 85/337 /EEC 'The
Assessment of the Effects of Certain Public and Private Projects on the Environment'.
It allowed 3 years for Member States to implement the proposals through national
legislation. UK Regulations were first introduced just affer the compliance date, in
July 1988, but gaps in compliance have led to a continuing series of further
Regulations, those relevant in Scotland being listed at the front of this Handbook.

An.6.9 The principal aims of the Directive were:

® {0 ensure that the environmental consequences of new development were
known and taken into account before any consent could be granted; and

® {0 encourage developers fo consider environmental concerns from the earliest
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stage of project planning and design, when potentially adverse effects can be
most effectively and economically addressed.

An.6.10 It follows from this second objective that developers were responsible
for having the analysis carried out, and needed fo promote inferaction between
project design and environmental concermns.

An.6.11 The Directive consisted of 14 articles and three annexes. The major
provisions are listed below:

* Member States must adopt ‘all measures necessary’ to ensure that ‘before
consent is given, projects likely to have significant effects on the environment by
virtue, among other things, of their nature, size or location are made subject fo
an assessment with regard fo their environmental effects’.

® Requirements may be integrated into the existing consent procedures of
individual states which were allowed considerable discretion in implementation.

e [Exemptions from Environmental Assessment requirements could be made in
exceptional circumstances. (In the UK a number of Ministry of Defence projects
have been exempted on the grounds of national security.)

* The types of development affected were those which were ‘likely to have
significant effects on the environment’ and were listed in 2 Annexes to the
Directive:

— Schedule 1 projects, which should always be subject fo Environmental
Assessment and

— Schedule 2 projects, which may be subject to Environmental Assessment "if
their characteristics so require’.

191

* Member States were required to develop criteria for deciding when projects
listed in Schedule 2 should be subject to Environmental Assessment and to
review these criteria periodically.

e The information which should be included in an Environmental Statement was
specified, in Annexe lll, but the Directive did not prescribe assessment methods.

Experience of Statutory Environmental Assessment in the UK and
Scotland

An.6.12 Over 1000 environmental statements were submitted in the first 5 years
following the infroduction of statutory Environmental Assessment in the UK, in
1988. By February 1999, 347 Environmental Statements had been submitted in
Scofland, in respect of all kinds of projects that are subject to Environmental
Assessment. 37 of these related to Schedule 1 projects; the others related mainly
fo minerals (92), waste (66), wind energy (27) and urban projects (32). Self-
evidently, this far exceeds the number envisaged by the Government and means
that Environmental Assessment is now a wellestablished and by no means
uncommon procedure. The number of Environmental Assessment cases is likely to
increase owing fo the new Regulations in 1999 widening the scope of projects
requiring EIA.
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Standards and Effectiveness of Environmental Assessment

An.6.13 The debate about Environmental Assessment used fo be focused on the
number of Environmental Assessment cases that ought to be subject to assessment
and whether there is a need for Environmental Assessment. However, it has
extended fo include a debate about the standards of Environmental Statements and
the effectiveness of the procedures. Important research projects, separately
undertaken on behalf of the IEA (26), DoE (27) and RSPB (25), have exhibited
remarkably consistent conclusions which include a disfinct improvement in the
quality of Environmental Statements since about 1992.

An.6.14 This appears fo be the direct consequence of several important factors,
namely:

a. the wider availability and use of published good practice guidance;

b. the increasing level of experience of Environmental Assessment particularly in
consultancies that have prepared several Environmental Statements;

c. a wider recogpnition that Environmental Assessment can be a useful and positive
contribution to project design and management;

d. the increasing proportion of Environmental Statements that have been subject fo
prior scoping and consultation;

e. the increasing experience of developers, Competent Authorities and consuliees
in dealing with Environmental Assessment and knowing what information to require
and how fo deal with it.

An.6.15 The best Environmental Statements have been those which involved:

e thorough scoping and continuing consultation;

e experienced assessors working in well co-ordinated multidisciplinary teams with
qualified experts dealing with specific topics;

e thorough survey and diligent research to provide comprehensive and upfo-date

information based on standard survey methods;

objective and impartial analysis of information using good practice techniques;

clear identification of the nature, scale and significance of all relevant impacts;

acknowledging limitations in data and understanding of impacts;

a clear description of all mitigating measures, their effects and effectiveness

and how they would be guaranteed;

® o commitment to mitigation, monitoring review and remedial procedures.

An.6.16 The poorer Environmental Statements were those that:

e failed or inadequately attempted to carry out early liaison and scoping of the
issues;

e failed or inadequately attempted to maintain consultation during the whole
process;

e failed to address the full scope of effects or to describe the development
adequately;
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e relied only on existing, often out of date information;

e failed to provide clear baseline dafa;

e failed to identify all relevant impacts and/or failed fo indicate their nature,
scale or significance;

e did not address the policy confext in which the project would be determined;

e failed to identify/describe all mitigating measures and their effects and
effectiveness:

e did not indicate how mitigation could be guaranteed and ignored monitoring.

An6.17 The publication of Circular 15/1999 and PAN 58, in 1999, which
contain much more comprehensive guidance on good practice, is likely to further
raise the standards of assessment.

193
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Annexe 7

o

List of Principal Legal Cases
Referred to

In date order

European Court of Justice, Aannemersbedrijf PK Kraaijeveld BV v Gedeputeerde
Staten van Zuid-Holland October 24 (1996) (Dutch Dykes) Case C-72/95.

WWEF UK Ltd and RSPB v SNH, the Secretary of State for Scotland, the Highland
Council, Highlands and Islands Enterprise and the Cairngorm Chairlift Co Ltd.
(Court of Session 28 October 1998)

Regina v St Edmundsbury Borough Council, ex parte Walion (1999) [1999 JPL
805]

Regina v Rochdale MBC ex parte (1) Andrew Tew, (2) George Daniel Milne, (3)
Steven Garner Queens Bench Division, Sullivan J., (1999) [2000 JPL 54]

Berkeley v Secretary of State Environment Transport and the Regions (2000) [JPL
2001 58],

Regina v Rochdale MBC ex parte Milne (2000) [2001 JPL 470]

Regina v Secretary of State Environment Transport and the Regions ex parte Diane

Barker (2001)

Regina on the application of lebus v South Cambridgeshire DC (2002) [2003 JPL
466]
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Fernback and Others v Harrow [BC [2000) [2001 EWHC Admin 278: 2002
Env IR 10]

Gillespie v First Secrefary of State and Bellway Urban Renewal (TIR 7 /4,/2003)
[14 LS Gaz R 30]

Goodman and another v lewisham london Borough Council (2003) [TIR
21/2/03]
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Part 1 Guide to the Scoping and Review of
an Environmental Statement

[with emphasis on the natural heritage)

Note on Use of Part 1 of the Guide

This is infended fo assist Competent Authorities and consultees in their
responses fo a scoping request from a developer. It is not infended, and
should not be used, as a framework to enable developers or their agents o
produce a scoping report. This is a separate exercise not covered here.

For obvious reasons, the scope of topics is limited here to natural heritage
issues but users are encouraged fo extend/replace,/adapt these issues

to cover those which are relevant to them, e.g. the cultural heritage, air
quality etc.

Tick appropriate boxes or circle appropriate answers and compile a lefter to, or
action list for a meeting with, the developer and/or Competent Authority.

1. Do you know the site?

Yes Go to question 2.

No Visit site as soon as possible or talk to someone who knows the site
well, then, or in the meantime, go to question 2 and on the evidence
available:

2. Could the proposal affect a natural heritage designation,
including:

201

(1 National Park [ Regional Park (1 Country Park [ Picnic Site

L NSA (1 An Historic Garden or Designed Landscape

4 AGLY 1 Other landscape designation

Q (c)SAC O (pISPA O Ramsar Site Qsssl
O MNR O INR (L Nonssfatufory wildlife site

Yes If any boxes ficked ensure developer/Competent Authority is fully aware of
designation and its boundaries, interest features/value, reason and purpose
of designation, conservation or management objectives efc. Go fo
question 3.

No Co fo question 3.
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3. Could the proposal affect any statutory or other important
outdoor access facility including:

(1 long distance route () Public right of way [ Access area/route
Go to question 4.

4. Could the proposal affect species or habitats, for example,
any:

(1 Profected species U (LBAP species or habitat

Go to question 5.

5. Could the proposal have a significant effect on:
1 The character, integrity or distinctiveness of the landscape?

() The amenity or enjoyment of the landscape experience including its wildland
character?

U Important, typical, distinctive or otherwise important landscape features?

(1 The historical /cultural interest of the landscape?

Yes Ensure the developer/Competfent Authority is aware of the Llandscape
Character Assessment, Appendix 1 of this Handbook and other good
practice guides and how they may inform the EIA process.

Go to question 6.

No Go to question 6.

6. Could the proposal have a significant effect on:

(1 Any other natural heritage resources or

() Access to the countryside?

Yes Ensure the developer/Competent Authority are aware of the interest
Appendix 5 of this Handbook and good practice guides that may inform

the EIA process. Go to question 7.

No Go to question 7.
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7. What in your view are the key environmental issues raised by
the proposal? Use the table below to circle and note the
important issues.

Receptor Issue Will it be covered in
(What may be affected) (What the effect might be) ES?

People

Llandscape

Visual amenity

Recreation/Access

Geology, rocks and minerals

Geomorphology, natural systems
and processes

Soil

Water

Hydrology

River systems

Habitats

Plant species
Animal species

Designed landscape

Cultural heritage

Built environment

Air quality/Climate

Other [specify)

8. Is there evidence that any of these issues will not be
addressed (or will not be appropriately addressed) in the
Environmental Statement?

Yes Write to developer/Competent Authority expressing your views, copy lefter
to Competent Authority. Go fo question 9.

No  Go to question 9.
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9. Do you know which person will be co-ordinating the
preparation of the Environmental Statement?

Yes Go to question 10.
No  Confact developer and find out. Go fo question 10.

10. Do you know which persons will be responsible for
assessing effects on specific issues of interest to you?

Yes Go to question 11.
No  Confact developer and find out. Go fo question 11.

11. Do you know of and agree with methodologies and
timetables proposed for survey and assessment?

Yes Go to question 12.

No  Wiite to developer/Competent Authority expressing your views, copy letter
to Competent Authority. Go fo question 12.

12. Will the Environmental Statement consider alternative
solutions, e.g. other sites, designs or processes?

Yes Go to question 13.

No  Where relevant write to developer/Competent Authority advocating
consideration of alternative solutions. Go fo question 13.

13. Will the EIA process involve consultation with other
appropriate conservation/environmental bodies (e.g. RSPB,
SWT)?

Yes Co to question 14.

No  Wiite fo developer/Competent Authority advocating consultation with
relevant conservation bodies. Go to question 14.

14. Is the EA co-ordinator aware of relevant information held by
you?

Yes Go fo acfion point below.

No In response fo scoping exercise, inform proponent of information held by
you and the arrangements for obtaining it. Go to action point below.

Action Point Go back to beginning and collate all relevant points of concern and
action points and communicate with developer and/or Competent Authority.
Part 1 above, relating to scoping must be filled in before completing this Section.
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Review of an Environmental Statement

o

Part 1 above, relating to scoping must be filled in before
completing this Section.

The questions below are intended to guide a consultee’s or a
Competent Authority’s review of an Environmental Statement (ES)
and the application proposal that it relates to.

Responses need to make clear whether they relate to the
adequacy of an Environmental Statement or to the suitability of
a proposal or both.

Use the technical guidance in Parts € and D and Appendices 1 to
6 of the Handbook to help you to decide the answers to the
questions.

Circle the appropriate answers. Compile an action list and letter to the Competent
Authority or annexe fo send with your consultation response to the Competent

Authority.

® s the purpose and rationale of the project clearly descibed along with how it
would be carried out at each phase of the developmente

Yes ¥ No =  Try and clarify with developer/Competent Authority, note
deficiencies in ES in response to Competent Authority.

205

® s the description of the receiving environment accurate?

Yes & No =  Note in response fo ES consultation.

® Does the ES give an accurate account of the policy context against which the
proposal and its effects will be considered?

Yes ¥ No =  Nofte major omissions in response fo ES consuliation.

® Does the ES properly acknowledge any deficiencies or uncertainties in the
information base?

Yes ¥ No =  Note deficiencies in response fo ES consultation.

® Does the ES adequately and accurately describe the existing status of natural
heritage resources?

Yes & No =  Note erors/omissions in response fo ES consultation.

Complete the table below as fully as possible but concentrate on the important
effects.

—b—
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Effects on Natural Is it Proposed Mitigation Unavoidable, Residual
Heritage identified Adverse Effects
in ES?

206

Describe any positive
enhancement
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® Avre the predictions of effects clear, comprehensive and reasonable?
Yes & No =2  Note concerms in response to ES consultation.
® Have indirect, knock-on and cumulative effects been considered?

Yes ¥ No =  Advise Competent Authority of possible secondary effects, and
the need to toke account of cumulative effects.

® Will significant effects be avoided or adequately mitigated wherever possible?

Yes & No =  Obiject fo the proposal, unless there are overriding policy
reasons in favour of the proposal.

® Are the significant residual adverse impacis of the proposal adequately
compensated fore

Yes ¥ No =  Obiject fo the proposal.

® Are there any proposals for enhancement that need to be weighed against the
residual adverse impacts of the proposal2

Yes ¥ No =  Object fo the proposal if the adverse effects are upon statutory
designations.

©® Where necessary, has the ES guaranteed the mifigating measures and
proposed an effective regime o monitor and redress adverse effectse

Yes ¥ No =®  Request that mitigation is guaranteed by conditions and legally
binding agreements and that it includes effective monitoring
review and remedial or corrective action as may be required.

N.B. If the ES is revised and resubmitted, fill in Part 2 again, marking the original
sheet as ‘superseded’. If supplementary information is submitted which changes
your views, then amend answers on original sheet indicating that that amendment
results from supplementary information.
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Appendix 1

o

Landscape and Visual Impact
Assessment

For information on the assessment of cumulative landscape and
visual impacts of wind energy developments please visit SNH’s
website: www.snh.org.uk

Introduction to this Appendix

1. This Appendix explains in more detail the fechniques for assessing the
landscape and visual impacts of a proposal, within the overall framework of the
EA process. Essentially, many proposals are likely to change the landscape and
the way in which people see the landscape. The techniques described are based
on the current best practice guidance for a systematic approach fo landscape and
visual impact assessment developed by the Landscape Insfitute and the Institute of
Environmental Assessment with support from SNH. It is sef out in the publication
Guidelines for landscape and Visual Assessment, The Llandscape Institute and the
Insfitute of Environmental Management and Assessment, Spons, 2002, and also
landscape Character Assessment Guidance for England and Scotland prepared
on behalf of the Countryside Agency and SNH, 2002. Other SNH publications
relevant fo the assessment of landscape and visual impacts are: (a) Marine
Aquaculture and the landscape, The Siting and Design of Marine Aquaculiure
Developments in the landscape, (b) Guidelines on the Environmental Impacts of
Windfarms and Small Hydroelectric Schemes and (c) Minerals and the Natural
Heritage in Scotland’s Midland Valley. A copy of the publication, in hardback
book form, should be available to all SNH staff.

* Key advice %

If you require further guidance ofter reading this Appendix, you should refer to
the above guidelines and/or your landscape advisors. SNH landscape
advisors should be consulted af as early a stage as possible when you are
consulted on landscape issues in the scoping stage and on submission of @
draft or final Environmental Statement. Consider also the value fo you of SNH
Llandscape Awareness fraining.

Introduction to Landscape Planning and the Environmental
Assessment Process

2. The box overleaf illustrates the key steps in landscape planning. It will be
seen that these steps integrate with those of the Environmental Assessment process.
For example, looking at alternatives, developing mitigation measures and
preparing a detailed assessment for the decision making process.

3. In particular, Environmental Assessment for landscape and visual
assessments should include:

® Decision on the need for assessment.
® Scoping of the assessment.
® Description of development,/proposal.

—b—
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Baseline studies.

Identification of impacts, predict magnitude, durations efc.
Mitigation.

Assessment of magnitude, durafion efc. of residual impacts.
Assessment of significance of residual impacts.

Presentation of findings.

Consultation.

Analysis and reporting.

Decision.

% Good EIA practice *

Appendix 1 Box 1: Key Steps in Landscape Planning

Understand nature of the landscape.
Identify data, opportunities and constraints.

Modify location, layout, design efc. of all options to achieve best
environmental fit.

Prepare strategies to avoid impacts and utilise opportunities.
Compare options, select least harmful.

Develop landscape masterplan.

Prepare landscape and visual impact assessment.

Decision making process.

Defailed design and specification.

Implementation.

After care, maintenance.

Moniforing.

»

5.

SNH will mainly be involved in:

Need for the assessment and scoping.
Supplying information fo baseline studies.
Advice on mitigation.

Assessment of residual impacts.
Consultation.

Analysis and reporting.

Your approach fo appraisal of landscape and visual impacts will follow the

sequence shown in Figure 1 on the next page.
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Appendix 1 Figure 1
SNH Approach to Landscape and Visual Impact Assessment

Landscape observation and description.
v
Appreciation of landscape character and landscape change.
v
Reading about, examining and understanding the proposal —
at various life stages.
v
Assessing the landscape and visual impacts and their significance.
v
Considering whether the Environmental Statement is an acceptable basis for the
decision.
v
Considering whether more or different mitigation is possible and seeking further
information or discussing/negotiating changes.
v

Drafting a written consultation response.

6. Firstly, however, a general definition of the meaning of landscape and the
difference between landscape and visual impacts will provide important
background information.

Definition of ‘Landscape’
7. The simplest definition of ‘landscape’ is 'the appearance of the land’.

Landscape is everywhere and may comprise rural landscape, urban landscape (or
fownscape), urban fringe landscape, coastal landscape, seascape etc.

8. However, human perceptions of place also include things that cannot be —
seen but which add fo the appreciation of places; these are: o\

® feelings generated by other senses — touch, hearing, smell, taste;

© feelings generated by a knowledge of the place [its cultural and hisforical
associations with people, events, efc.);

® feelings generated by past experience of the place, or similar places — life
experience.

9. These combine fo give an experience of landscape perceived by all the
senses — sight, sound, smell, touch, taste — and by knowledge.

10.  What is experienced is influenced by:

natural and semi-natural features and processes;

the use and management of the land by humans now;

the result of the historical use and management of the land;
cultural associations:

human activity.

11. SNH takes a comprehensive view of landscape, taking account of more
than just the visible components. We recognise that historical and cultural
associations and the total experience of landscape through all the senses and
through knowledge are integral to understanding landscape character.
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12.  SNH believes that all landscapes, everywhere, are important as:

® an essential part of our natural heritage resource base;

® a resenvoir of archoeological and historical evidence;

® an environment for plants and animals, the condition of which directly affects
biodiversity conservation;

® a resource that evokes sensual, cultural and spiritual responses essential to
human well being;

® an important part of our quality of life, not least as the habitat/environment in
which we live.

13.  SNH recognises that the landscape of Scotland is the direct product of the
inferaction of innumerable and often extremely complex natural and human
influences over thousands of years. The landscape is dynamic and continues to
change as a result of natural systems and processes and human influences—land
use and management continue o change the components of landscape. The
range and scale and speed of change have all increased with technological
progress. Armed with modern technology we are able o pay less regard to
natural influences—geology, topography, climate, coastal processes — than we had
to in the past. This can erode landscape character and local distinctiveness by
departing from traditional and more sensitive ways of building and utilising the
land that respected natural constraints and used natural, locally available
materials.

14. Change, however, is inherent in all landscapes. SNH's approach is to
manage change, nof protect the sfatus quo. SNH believes that a better
understanding of landscape, its evolution, management, conservation, resforation
and enhancement is essential to achieve environmental sustainability. To reach an
improved understanding we need to better appreciate the composition and
distribution of landscape types in Scotland, their evolution, the pressures for
change that they experience, the likely effects of change and how change may be
managed and controlled. The Environmental Assessment process is an important
contribution to improving and informing decisions that may affect landscape and
visual amenity. The national programme of landscape Character Assessmentfs is
also an important contribution and SNH'’s responses fo Environmental Assessment
should be built upon the foundations provided by the local landscape Character
Assessments.

15.  Environmental Assessment is about the appraisal of components of the
landscape, appreciating the character or distinctiveness of landscape and how
changes may affect all of these things. It is not about how individuals may
respond fo the landscape. People’s responses to the landscape will vary as

a result of their own personal aesthetic taste, tolerance of sound, preferences

for smells and tastes, life experiences, philosophies, interests, education and
knowledge. Environmental Assessment should not try to consider people’s
responses fo landscapes. One person’s landscape of wild beauty and tranquillity
is another person’s landscape of featureless desolation. Environmental Assessment
should look af the physical aspects of the landscape and what is experienced but
should not affempt to describe or assess people’s reactions to these.

Landscape and Visual Impacts
16. landscape and visual impacts are related but separate, different conceps.

Landscape Impacts are on the fabric, character and quality of the landscape.

Close
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They are concemned with:
Llandscape components
Landscape character — regional and local distinctiveness
Special inferests e.g. designations, conservation sites, cultural associations.

Visual Impacts are the effects on people of the changes in available views
through infrusion or obstruction and whether important opportunities to enjoy views
may be improved or reduced.

17. landscape and visual impacts do not necessarily coincide. Llandscape
impacts can occur in the absence of visual impacts, for instance where a
development is wholly screened from available views, but nonetheless results in a
loss of landscape elements, and landscape character within the site boundary.
Similarly, some developments, such as a new communications mast in an industrial
area, may have significant visual impacts, but insignificant landscape impacts.
However, such cases are very much the exception, and for most developments
both landscape and visual impacts will need to be assessed.

Landscape Observation and Description: Components
of the Landscape

18. The componentfs of landscape and the influences on those components are
fundamental o our appreciation of landscape character and its distinctiveness.
Some of these components are objective, some are subjective. landscape
observation, description and appreciation always involves objective and subjective
matters but you can embrace the subjective elements with confidence by confining
description fo the components of the landscape and not your responses to these
components.

19.  The components of the landscape are its features and characterisfics. The

landscape includes:

® visible, physical, objective, tangible components, e.g. landform, buildings.

© visible, spatial (rather than physical), subjective, intangible components, e.g.
scale, pattern, colour, fexture etc.

® non-visible components that cannot be seen, e.g. sound and cultural
associations.

20. In order fo structure your approach fo observation and description, it is
useful fo have a fieldsheet that acts as an aide-memoire. No sfandard fieldsheet
could be devised that would be appropriate to all the landscape types in
Scotland. Example Fieldsheets 1, 2 and 3 af the end of this Appendix, entitled
landscape Observation and Description, are designed to indicate the wide range
of features and characteristics that you may find in Scotland; they are certainly not
exhaustive. You could, however, modify them fo include things relevant o your
area and to delete irrelevant ones. You could use your local version in your
everyday work.

Physical Features and Characteristics

21. The physical features and characteristics can be grouped under four broad
headings or categories (see Example Fieldsheets 1 and 2).
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Appendix 1 Box 2: The Physical Components of Landscape
landform [see Example Fieldsheet 1)

land Cover and land Use (see Example Fieldsheets 1 and 2)

Linear Features (see Example Fieldsheet 2)

Single Point Features (see Example Fieldsheet 2)

22. These broad categories can be subdivided (See Example Fieldsheets 1 and
2). For example:

Land Cover and Land Use divided into:
water;
forestry, woodland and trees;
agriculture, fields and boundaries;
seftlements;
other land uses.

23.  All of these components are:
real, physical, measurable, tangible—touchable as well as visible.

They can, therefore, be described with total objectivity: a matter of fact, nof
opinion. We are not describing our responses to them, e.g. whether we like
them or not, just whether they are there or not. Together they creafe
compositions in infinitely variable ways.

24. Some components will be more significant than others. The significant ones
may confribute fo the character of the landscape or may form conspicuous features
within the landscape that are not typical. In completing the fieldsheet you might
develop a system, e.g. of boxes or highlighting, to indicate the most significant,
i.e. visually prominent or frequent features.

25.  We are not making judgements about good or bad compositions or
infrusive features. It is a matter of fact how these components combine and
whether particular components occur uniquely or frequently.

Components of Landscape Experience

26. Sometfimes referred to as ‘Experiential Characteristics” and set out on
Example Fieldsheet 3 at the end of this Appendix. These are not physical
components but may include:

® visible, spatial characteristics that cannot be touched but can be seen (e.g.
colour or UQ:@Sr

® characferistics that relate to our other senses, such as hearing, smell, taste (e.g.
sounds and scents);

® characteristics that are infroduced by knowledge of the area [e.g. associations
with people, events or cultural heritage or arfistic or literary works).

They are all included in the list of components in Box 3 and on Example

Fieldsheet 3.
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Appendix 1 Box 3: The Components of Landscape Experience

Visible Balance, colour, diversity, form, line, management,
movement, openness, scale, texture.

Other Senses Sound, faste, smell

Knowledge Historical associations, cultural associations (but factual things,
not emotional things).

27. Intum, each of the visible components can be described in relafive terms.
They do not lend themselves to accurate measurement, like the physical
characteristics, but they can be described within a range of common adjectives
associated with the subject. For example: openness may be described as: tightly
enclosed, confined, open or exposed. (See Example Fieldsheet 3.) These
adjectives give us a fairly descriptive picture. See other descriptions on Example
Fieldsheet 3 at the end of this Appendix.

28. These descriptions are subjective but, nevertheless, meaningful. The
likelihood is that most people would describe a component in a particular
landscape in the context of its location in Scotland, by using the same adjective.
Context of location is important. What is open and large scale in the Western
Highlands will be different from open, large scale landscapes in the Midland
Valley of Scotland. Your description may vary depending on where you are
working.

29. These descriptions, then, are capable of portraying a picture of the
landscape character, in combination with all the other component descriptions.

30. These descriptions do not relate fo our responses to the landscape but our
experience of it. If you approach descriptive methods in the right way, your
understanding, expression and appreciation of the landscape is valid, you are
capable of doing it and there is nothing wrong with subjectivity if it is founded on
an informed understanding and structured approach.

31. ltis also important fo realise that because these components are capable of
meaningful description they can also change if the landscape changes.
Furthermore, most are capable of being changed by human activity, such as
changes in land use or management or development.

32. For example, removing field boundaries will change the scale and
openness. Mineral operations may change texture, colour, scale, balance, form,
line, movement and sound.

33.  These must, therefore, be important components in landscape character and
need to be considered in landscope assessment.

Appreciation of Landscape Character and Landscape
Change

34. The components of the landscape combine to create special combinations
that everyone sees and feels, no matter what their response fo it may be. The
combinations of components are more than the sum of their component parts.
Llandscape character is the combination of all the components.
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Landscape Distinctiveness

35. The combinations of landscape characteristics vary considerably, indeed
infinitely, from place to place and usually provide such a unique combination of
componenfs that it is distinctive — not quite like anywhere else. This gives a sense
of place and identity unique to each area [except for example a monotonous
housing esfate or forest plantation that is anonymous — it could be anywhere).

Landscape Character

36. Despite this unique combination of components locally, however, most
areas have key components — features or characteristics — that create broad types
of combinations that are repeated, or at least occur in more than one area. These
broad combinations are identified as ‘Landscape Types’. Their local variations are
identified as ‘Landscape Character Areas’ or sub-areas. A sense of place for
local people comes from their recognition and familiarity with their local area
which provides, for them, a sfrong sense of place and identity even if it is not
familiar to other people.

Landscape Change

37  londscapes are dynamic. They change through natural processes — e.g.
maturity of woodlands — and natural systems — e.g. coasfal accrefion, river
erosion. Most changes, however, are the result of human activity, land use,
management or neglect.

38. Change is inevitable and can alter the landscape character, making it more
or less typical of ifs landscape type or even changing it to another landscape type
altogether. Change in itself is not, therefore, necessarily a bad thing. It can restore
or enhance landscape character. Alternatively, it can damage, degrade or destroy
landscape character. SNH seeks to manage change, nof fo prevent it; that would

be unredlisfic.

39. Appreciation of landscape character — what is significant, what is
important-is fundamental to landscape planning and management. When
considering proposals for change we need to focus on those aspects that form
the key components of the landscape and assess the changes to them that
would occur:

(a) anyway, as a result of trends and natural changes; and

(b) as a result of the proposal that is subject to the Environmental Assessment.

Reading about, examining and understanding the proposal-at various life
stages.

40. londscape and visual impacts can arise from a variety of sources. They can
be caused by changes in land use, for example mineral extraction, afforestation
and land drainage; by the development of buildings and structures such as power
stations, industrial estates, roads and housing developments; by changes in land
management, such as infensification of agricultural use, which can be a vehicle for
bioclogical and landscape change; and, less commonly, by changes in production
processes and emissions, for instance from quarries, chemical, food and textile
industry plants.

Close
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41. In order to predict the changes that would result from a project it is
necessary fo fully understand the project ifself. There will be relatively obvious
points to familiarise yourself with, such as the location and size or scale of the
development and the nature of the project-what it would look like and sound like.
There will also be less obvious points to consider, such as the different stages that
a project may go through. Reference should be made to the project life cycle at
Figure 4 of the main Handbook.

42. Means of access or of importing or exporting materials, or energy
fransmission, water supply etc. could all have landscape and visual impacts
including indirect and off site impacts. The excavation of local borrow pits for
construction materials, femporary or permanent disposal or storage of waste,
topsoil, subsoil, other overburdens and surface water or sefflement lagoons could
create new features in the landscape.

43. The project may necessarily need ancillary or related forms of development
which have not been clearly identified and described in the proposal such as:
consfruction yards or compounds; ancillary buildings or structures; jefties; lighting;
security fencing; gantries, poles, masts, cranes or fowers; signs and even sirens or
other audible warning devices.

44. The proposal may well contain some mifigation measures which are already
incorporated info the scheme. What form do they take, what would be their scale,
duration, location and how would they be constructed or implemented? To what
extent do they appear to be effective and would they have landscape or visual
impacts themselves?

45. |t tokes fime to build up this picture of what is proposed, but this is essential
before visiting the site and beginning to examine the existing landscape character
and views and assessing how they may be affected by the project.

Predicting the Landscape and Visual Impacts ~

See Section C.7 of the main Handbook and Example Fieldsheets 4 and 5).

46. Impact occurs when landscape or visual resources are affected. VWhere we
have a proposal for assessment there will be ‘receptors’ — things that will be
affected, e.g.

® landscape that is there now;
© people that are there now; and
‘impacts’ — the changes that the landscape and the people would experience.

47. Recepfors of landscape and visual impact may include physical and natural
landscape and biological resources, special inferests and groups of viewers.
Receptors can be, e.g.:

® Specific landscape components, e.g. shoreline, hill or river.
® Areas of distinctive character.

® Valued landscapes like local beauty spos.

® Hisforic, designed landscapes.

® People — residents, workers, travellers.

48. Reference should be made fo the full range of types of impacts shown in
Box D.7.3 of the main Handbook. (See also Example Fieldsheets 4 and 5.
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Assessing the Significance of Landscape and Visual

Impacts

See Sections C.8 of the main Handbook and Example Fieldsheets 4 and 5 of the

end of this Appendix.

49, Reference should be made 1o section C.8 of the main Handbook, which
considers the assessment of the significance of impacts. Essentially this depends

on, amongst other things:
® the type of impact;
® the magnitude or scale of the impact;

® duration — whether it is a permanent or temporary impact;

® the importance of the receptor as a landscape component (or the number of
people affected, what they are doing and the confext of the view).

50. Significance thresholds can, therefore, be determined from different
combinations of sensitivity and magnitude. In order to develop significance
thresholds it is necessary first to classify the sensitivity of receptors and the
magnitude of change according to reference points along a continuum, as shown
in the examples in Figure 2 below. These can be used in your fieldsheets, s in
Example Fieldsheets 4 and 5 af the end of this Appendix. You should clearly
distinguish befween landscape and visual receptors and a useful way of ensuring
that you do this is to use separate fieldsheets for landscape receptors and impacts
(Example Fieldsheet 4) and visual receptors and impacts (Example Fieldsheet 5).

51. Inthe example in Figure 2 below a scale of ‘high, medium and low' has
been used, but it must be stressed that this is only an example. Every project will

Appendix 1 Figure 2

Examples of Sensitive Receptors and Impact Magnitude Related to Significance of Impacts

indistinct landscape character types
potentially folerant of substantial change

Sensitivity Significance Magnitude

Key features and characteristics of High Noticeable change in characteristics or features
landscape of distinctive character, over an exfensive area ranging fo intensive
susceptible to relatively small changes. change to more limited area

NSAs, AGLVs

Moderately significant features and Medium Moderate or localised changes

characteristics in a distinctive landscape or

a landscape of moderately distinctive

character reasonably folerant of changes

Unimportant features or characteristics or Llow Virtually imperceptible changes or changes

within the capacity of the landscape to absorb

Classification of Sensitive Visual Receptors and Impact Magnitude

Sensitivity Significance Magnitude

Residential properties, fourist hotels, public ~ High Maijority of viewers affected, major change in
rights of way, country parks, viewpoinfs view

etc.

Schools, sporting or recreational faciliies ~ Medium Many/some viewers affected, moderate

nof related fo enjoyment of the natural change in view

heritage

Industrial, office or other workplaces Llow Few viewers affected, minor changes in view

—b—
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require ifs own set of criteria and thresholds, tailored to suit local conditions and
circumstances, and it should be remembered that impacts can be positive as well
as negative. The benefit of such a system, though, is to help separate fact from
inferpretation, and hence to simplify discussion and agreement on the significance
of impacts. The Example Fieldsheets at the end of this Appendix use a four point
'high/medium/low/insignificant’ scale, again fo illusirate different approaches that
may be applicable in different circumstances.

52.  Numerical scoring or weighting should be avoided. Attempting to attach
precise numerical values to qualitative resources is rarely successful, and should not
be used as a subsfitute for reasoned professional judgement.

53. As with landscape description it may help to use a fieldsheet or checklist
[again modified to your area and or your work| fo structure your approach. This
helps considerably in drafing the text of your response. When in the field, try to
envisage the landscape with the development in place — add and subtract relevant
features and consider what effect that would have.

54. landscape impacts in the checklist may usefully be grouped under
‘receptors’ with a similar list to those used to describe the landscape components.
Thus, you will be using a basis for assessing landscape and visual impact
significance directly drawn from your landscape description and related to the key
characteristics and features that you identified in your observations (assisted by the
landscape Character Assessment for the relevant area where available). This
provides a rational and well reasoned justification for your representations.

55. For each impact you can indicate whether there would be a high, medium,
low or insignificant adverse or beneficial effect. If these are related fo the
significance of the landscape components, in terms of the contribution they make
fo the character and distinctiveness of the landscape, then you will begin to
understand the significance of the impacts. o

56. Similarly you can use a fieldsheet/checklist for assessing the visual impacts.

57. You will be dealing with residual impacts — taking mitigation into account
but remembering that some mitigation will take time (screen planting) and some
mitigation measures can have impacts themselves, e.g. screen mounds can
obstruct views and look out of scale and place because of their size and shape.

Considering whether the Environmental Statement is an
Acceptable Basis for the Decision

See Sections D.6 and D.9 of the main Handbook.

58. The next fask is to consider whether the Environmental Statement is an
acceptable basis for informing the decision maker. This will include checking to
see whether the good practice methods described in this Appendix and the LI/IEA
Guidance have been adopted, or whether some similarly rational and impartial
method has been used that is clearly explained.

A key test is whether the Environmental Statement clearly distinguishes
between landscape and visual impacts; many do not.

Does the Environmental Statement fully and fairly describe all relevant and
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significant landscape and visual impacts and does it assign much the same
levels of significance to these impacts as your assessment?

59. |If there are discrepancies or gaps, what seems to be the difference
between the Environmental Statement's conclusions and your own, and how might
this have arisen?

60. It is nof feasible to produce a comprehensive checklist of all the points that
you may need fo consider when appraising the adequacy and effectiveness of
Environmental Statements, owing to the considerable scope of confent, project
types and methods of presentation. However, some of the points in Box 4 below
will usually be worth considering.

% Good EIA practice %

Appendix 1 Box 4
Useful Tests to Apply to Environmental Statements in Respect
of Landscape and Visual Impact Assessments

Does the Environmental Statement contain what you consider to be
fair/accurate/appropriate illustrations?e

Is there a Zone of Visual Influence Map or similar carfographic expression of
the area affected?

Are there before and after illustrations such as artist’'s impressions, skefches,
photomontage or computer aided montages or overlays?

Are viewpoints fair and typical and comprehensive of relevant views?

Are maps, diagrams and illusfrations clear and is the fext clear and
unambiguous?

Are opfions or alternatives adequately considered?
Are mitigation measures adequately described and are their effects assessed?

Are residual effects clearly identified and if so could they be further reduced
even at costs that the developer may be seeking to avoid?

Considering whether more or different mitigation is possible and
seeking further information or discussing/negotiating changes

See Sections C.9, D.6, D.7, D.8 and E.4 of the main Handbook.

61. If you consider that important information, which could affect the outcome of
the application for which the Environmental Statement has been prepared, is
absent or inadequate you should inform the Competent Authority as soon as
possible. You may need to consider, in certain circumsfances, the use of a holding
objection (see SNH Local Authorities Handbook, section D.18 and Appendix IV).
In any event you should ask the Competent Authority to require the applicant fo
submit the information, if necessary as a supplementary Environmental Statement,
and ask the Authority not to determine the application unfil all of the necessary
environmental information is available (see main text in Section F.4 of this
Handbook). Submission of the required information may mean that you have to
reassess the landscape and visual impacts of the proposal.

62. If you conclude that more or different mitigation would be appropriate, or
adverse effects could be avoided, or compensated, or new benefits could be

—b—
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achieved (see Annexe 1 of this Handbook for definitions), you should check these
matters with your landscape advisor before you consider whether to open
negotiations with the Competent Authority and/or the developer to affect changes
fo the proposals. Whether you do so in advance of, or simultanecusly with, the
submission of your representations will depend largely on time scales available,
previous dialogue, confidence in the authority, likelihood of success and other
local circumstances.

63. However, procedurally, remember that your response is required
primarily on whether the project should be consented or authorised and, if so,
on what terms and conditions and if not, why not. You should not risk SNH's
views being too late to influence the decision merely because you are awaiting
a response fo suggested changes.

64. For planning applications, generally follow the procedures set out in the
SNH Local Authorities Handbook. In all cases, remain aware of deadlines but
enfer constructive negofiations wherever it would be advantageous to do so.

221
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Landscape Observation and Description

Example Fieldsheet 1

Location

Viewpoint Date

Visible, physical components of landform, its features and characteristics

High plateau Peak Knoll ridge Spur crags Oulcrops
Corrie/gulley Llow plateau Distinct hills Rolling hills/slopes ~ Glen valley
Corge Bench/terrace Flats Wide basin Confined basin
Den Hollows Plain Mounds/moraines  Cliff
Coastal brae Bay Headland Beach Infertidal
Notes

Land cover and land use - water

Sea Sea loch Intertidal Mud/sand Delta
Estuary Loch Llochans Pools River
Whitewater Burn Drain/ditch Canal Waterfall
Reservoir

Notes

Land cover and land use - forestry, woodland and trees
Coniferous plantation Mixed plantation Broadleaved plantation
Tree clumps/copses Shelterbelts /tree lines Roadside tree belts
Hedgerow frees Notable single trees

Semi-natural woodland
Policy/parkland trees

Notes

Land cover and land use - agriculture

Arable Horticulture Infensive livestock ley grassland
Permanent pasture Unimproved grassland Rough hill grazing Moorland
Animals: Catile Sheep Pigs

Poultry Horses Deer
Notes

Land cover and land use - fields and boundaries
Stone dykes Dykes with fencing Remnant dykes
Hedgerows with gaps Remnant hedgerows Lost hedgerows

Continuous hedgerows
Post and wire fencing

Post and rail fencing High stone walls Stone pillars Wooden/metal gates
Beech hedges Hawthorn hedges

Field size: Very large large Medium Small

Notes
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Landscape Observation and Description

Example Fieldsheet 2

Location

Viewpoint Date

Land cover and land use - other land uses

Country park Urban park Nature reserve Car parks Sports fields

Golf course Angling Camping site Caravan site Marina/boats

Dock/harbour Military Open cast coal Sand and gravel Hard rock

Industrial Warehousing Airfield Retail Utilities

Notes

Land cover and land use - settlements

Nucleated Scattered Linear Unplanned Meodel/planned

Traditional Modern Mixed Frequent Infrequent

Absent Town Village/township Hamlet Sprawling

Steadings Regular Iregular Absent Frequent
Infrequent Small Medium large
Traditional Modified Extended Converted

Dominant Building Materials

Stone colour Brick colour Render/colourwash

Tile roof colour Slate roof colour Stone roof colour

Notes

Linear features

Motorway Main road B roads Minor roads Tracks

Bridleways/paths Drove roads Hill fracks Derelict/operational railway

Embankments Cuttings Powerlines High voltage Llow voltage

Rivers/watercourses  Overhead felephone  Pipelines Coast/shoreline

Single point features

Church Casfle Ruin Folly Obelisk

Caim Bridge Large house Steadings Signs

Mast/transmitter Industrial site Tips/bings Quarry/mine Quarry buildings

Notes
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Landscape Observation and Description

Example Fieldsheet 3

Location

Viewpoint Date

Components of landscape experience-visible/spatial characteristics

SCALE Infimate Small large Vast
OPENNESS Tightly enclosed Confined Open Exposed
COLOUR Monochrome Muted Colourful Garish
TEXTURE Smooth Varied fexture Rough Craggy
DIVERSITY Uniform Simple Diverse Complex
FORM Vertical Sloping Rolling Flat/horizontal
LINE Straight Angular Curved Sinuous
BALANCE Harmonious Balanced Discordant Chaotic
MOVEMENT Dead Calm Active Busy
PATTERN Random Organised Planned Formal
Indistinct Iregular Regular Geometric
m MANAGEMENT (Semi) Natural Derelict/disturbed Tended Manicured

Components of landscape experience-other senses

SOUND Silent Quiet Disturbed Noisy
SMELL Fresh Agricultural Coastal Industrial
OTHER

Notes
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Landscape Observation and Description

Example Fieldsheet 4

Location
Viewpoint Date
Proposal
Landscape receptors Sensitivity Impact Significance of
What will be affected? ~ How important is it? What will the impact
effect be?
Landform High/Medium/ High/Medium/
Llow/Insignificant Low/Insignificant
Water High/Medium/ High/Medium/

Low/ Insignificant

Low/Insignificant

Woodland and frees

High/Medium/

Llow/Insignificant

High/Medium/

Low/Insignificant

Agriculture

High/Medium/
Llow/Insignificant

High/Medium/
Low/Insignificant

Fields and boundaries

High/Medium/

Llow/ Insignificant

High/Medium/

Low/Insignificant

Other land uses

High/Medium/

Low/ Insignificant

High/Medium/

Low/Insignificant

Settlement pattern

High/Medium/
Llow/Insignificant

High/Medium/

Low/Insignificant

Linear features

High/Medium/
Low/Insignificant

High/Medium/
Low/Insignificant

Point features

High/Medium/

Llow/ Insignificant

High/Medium/

Low/Insignificant

Aspecis of landscape
experience

Key features and
characteristics

High/Medium/

Low/Insignificant
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Landscape Observation and Description

Example Fieldsheet 5

Location

Viewpoint Date

Visual receptors Sensitivity of viewpoint?  Impact Significance of

Visual intrusion/ impacts
obstruction

Trunk roads and High/Medium/low/ High/Medium/low/

moforways Insignificant Insignificant

A and B roads High/Medium/Low/ High/Medium/low/
Insignificant Insignificant

Minor roads High/Medium/Llow/ High/Medium/Llow/
Insignificant Insignificant

Rights of way High/Medium/Llow/ High/Medium/Llow/
Insignificant Insignificant

Important viewpoints High/Medium/low/ High/Medium/low/
Insignificant Insignificant

Railways High/Medium/low/ High/Medium/Llow/
Insignificant Insignificant

Open space and High/Medium/Llow/ High/Medium/Llow/

recreation areas Insignificant Insignificant

Public buildings High/Medium/low/ High/Medium/low/
Insignificant Insignificant

Residential properties High/Medium/low/ High/Medium/low/
Insignificant Insignificant

Workplaces High/Medium/low/ High/Medium/Llow/
Insignificant Insignificant




48106_EIA Text 10/3/06 02:26 Page 227

Appendix 2 Ecological Impact Assessment

Introduction to this Appendix

1. This Appendix explains in more detail the techniques for assessing the
ecological impacts of a proposal, within the overall framework of the
Environmental Assessment process. The fechniques described here are based on
current best practice and incorporate the main points made in the publication
Cuidelines for Baseline Ecological Assessment written by the Institute of
Environmental Assessment and published by Spons in 1995. A copy of the
publication should be available to all SNH staff. If you require further guidance on
baseline ecological information after reading this Appendix, you should refer to the
book or to your specialist advisors.

Summary of the Environmental Assessment Process:
Ecological Assessment

2. The Environmental Assessment Process is described in Secfion B.1 and
Figure 1 of the main Handbook. SNH's involvement in ecological assessment will
mainly relate 1o the following steps:

The decision whether an Environmental Assessment is required
Scoping of the issues to be addressed in the assessment
Collection of information and undertaking of surveys
Consultation on draft or published Environmental Statement
Monitoring the effects of implementation.

Advising on the Scope of an Ecological Study
See Section C.4 of the main Handbook.

3. Owing to the wide variation of habitats and of the proposals which may
affect them, there can be no standard approach to ecological issues in an
Environmental Assessment. Each assessment will be unique and both the methods
and the ecological issues under consideration must relate o the particular
circumstances of each Environmental Assessment. Correctly defining the scope of
ecological work in an Environmental Assessment is essential in securing a good
quality Environmental Statement, saving unnecessary expense and helping SNH in
their future consideration of the proposal’s effects. VWork spent on scoping can pay
great dividends later in the process. The authors of Environmental Statements
should be given every encouragement by SNH to undertake and produce a
scoping report and fo agree its contents before proceeding with, or certainly
before completing, the main Environmental Statement.

4. Your involvement in scoping has 2 major aims:

® 1o decide whether the proposal raises issues of ecological importance;

®  where significant impacts may occur, to determine whether there is sufficient
ecological information already available to assess the magnitude of these
impacts or additional survey information will be required, and if so what is
required and how the surveys and assessments will be done.

—b—
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5. In defermining these two points, you should carry out the following tasks:

®  review the quality and extent of all existing ecological data collected by the
developer for the site and its surrounds, including presence/absence of rare
or profected species and recognised sites of nature conservation interest
(both statutory and non-statutory);

®  consult with colleagues and others with local ecological knowledge;

®  visit the sife and identify general locations of any current areas of specific
interest for floral or faunal communities, and also consider the potential
effect of the proposal on the wider ecological framework e.g. desirable
ecological features such as watercourses, hedgerows, woodlands, efc. not
benefiting from any nature conservation designation.

6. In some cases, the above tasks will not be sufficient to enable decisions to
be taken and there may be a need for more information than can be produced by
desk study and a site visit. SNH may well have to request, therefore, that some
preliminary field survey work is carried out before decisions are made on the full
scope of ecological issues in the Stafement. In most cases, this preliminary work
will consist of producing a Phase 1 Habitat Survey of the site [and often of
surrounding land as well), together with target notes highlighting the value of
certain habitats for both floral and faunal communities.

7. Once all relevant preliminary information is available, then decisions can be
taken on the extent of detailed survey work and the methods to be employed, as
discussed below.

Advising on the Extent of Survey Work
See Sections C.5 and C.6 of the main Handbook.

8.  The extent or area to be covered by ecological survey work will vary
considerably from case to case. The essential requirement is to consider the context
of the proposal with the surrounding area, i.e. the interaction between the two. A
pipeline with a tofal working construction width of 40 metres in an arable
landscape will have a much smaller ecological footprint, than say, an estuarine
power station. Both proposals may need an Environmental Assessment, but the
extent of the area of concern will be very different.

9. In considering possible off-site impacts of a proposal, special consideration
should be given to the following factors:

®  noise, particularly its effect on bird populations;

©®  hydrological effects, e.g. effects on the water table, changes in flood
patterns, downstream effects;

®  air quality — proposals such as new power stafions can affect air quality
over large areas with consequent implications for the natural heritage;

() effects on badgers, otters, deer and other large mammals of proposals
such as roads, which may present obsfacles or hazards fo their movements;

®  coastal processes, which may need consideration over large areas if
affected by estuarine or coastal developments.

It will offen be necessary to seek guidance at this stage from your specialist
advisors.

10.  As a general rule, unless one of the above factors applies, it will usually be
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unnecessary to undertake any ecological survey work outwith a 2 kilometre radius
of the development.

Advising on Survey Methods
See Sections C.5 and C.6 of the Handbook.

11. SNH has an important opportunity during scoping and early liaison fo
influence the choice of survey methods. You should be able to advise on:

®  the survey methods proposed by the developer for specific ecological
groups;

®  the correct fime of year for surveying particular species or groups;

®  the compefencies required to underiake aspects of ecological survey work;

®  the choice of criteria to be used in evaluating ecological affributes.

12. You must be satisfied that:

®  the survey methods to be employed will provide enough information on
baseline conditions fo enable impacts to be properly assessed;

®  field surveyors will comply with the relevant licensing procedures for
studying protected species.

13.  The criferia, suggested by the IEA, for more detailed surveys are
summarised for each ecological group in the boxes below. The timing of surveys is
also given, but see also Figure 1 below.

14. Survey Criteria: Vegetation

Defailed Surveys of Vascular Plants should be undertaken where:

a. the development may affect any plant species:

® listed in the Red Dafa Book

® in Schedule 8 of the Wildlife and Countryside Act

® in Appendix 1 of the Bern Convention

® in Annexes Il and IV of EC Habitats Directive

® listed in Scarce Plants in Britain, published by JNCC.

b. there are habitats of statutory significance for vascular planfs,
especially priority habitats as listed in Annexe | of the EC Habitats
Directive;

c. there are vegetation types of potential regional or local (i.e. district)
importance.

Survey Methods for Vascular Plants

a. In most situations, surveys should be in accordance with the National
Vegetation Classification (NVC).

b. Where a protected or rare species is the main issue, a survey of species
distribution and abundance may be more appropriate than an NVC survey.

N.B. For most ecological assessments only Phase 2 surveys of vascular plants
are usually required. However, surveys of lichens and bryophytes should be
undertaken where protected, Red Data Book or Nationally Scarce species
may be affected, or where habitats recognised as having significant inferest
for these species may be affected. Further surveys of freshwater algae should
be underfaken where there could be an impact on a protected, Red Data
Book or Nationally Scarce species of stonewort.

—b—
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15. Survey Criteria: Birds
Defailed Surveys of Birds should be undertaken where:

a. the development may affect a breeding pair or population of a species
occurring on Schedule 1 of the Wildlife and Countryside Act or Annexe |
of the EC Birds Directive;

b. suitable breeding habitat on the development site is in close proximity to
known populations of Schedule 1 or Annexe | species, e.g. pine plantations
close to known breeding locations of crossbill;

c. a habitat holding at least 1% of the UK population of a species may be
affected:;

d. the impact area includes vulnerable habitats associated with scarce
breeding birds, e.g. montane areas, nafive pine woods, machair;

e. there are species or populations of importance at a regional or local (i.e.
district) level.

Survey Methods for Birds

a. Breeding bird surveys, including their timing, must be targeted on the
species or habitat of inferest.

b. Use of the full Common Bird Census or Waterways Birds Survey, both
developed by the BTO, are only of value when the breeding location of all
species is important. They are rarely suitable for most scarce species.

c. Surveys of wintering birds should, if possible, present several years' data
from existing records. Where this is not possible monthly counts on roosting
and feeding sifes should be undertaken.

16. Survey Criteria: Mammals
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Defailed Surveys of Mammals should be undertaken where:

a. the development may offect badgers, seals or species protected under:

o the Bern, Bonn and ASCOBANS conventions

®  the Wildlife and Countryside Act

®  the EC Habitats Directive;

b a development presents an obstacle or hazard to the movement of large
mammals, e.g. deer or badgers, crossing new roads, or obstructions to
ofters in rivers;

c.  a population of mammals has an important influence on ecosystems in
and around a proposed development, e.g. grazing by rabbits;

d.  species are nof covered by existing legislation, but are reasonably
recognised as being of local importance.

Survey Methods for Mammals
Survey methods for mammals will be different for different species and will vary
as a result of the requirements of each study. Reference should be made to

esfablished sources of guidance for each species.

The species of mammal most likely to require further study are badger, bat,
offer, pine marten, red squirrel and wildcat.

—b—
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17. Survey Criteria: Amphibians and Reptiles
Defailed Surveys of Amphibians and/or Reptiles should be undertaken where:

a. sites are known to confain:
® protected species
® good assemblages of species
® species at the edge of their geographical range;
b. sites lie within the known geographical range of a particular species and
contain suitable habitat for that species.

Survey Methods for Amphibians

The recommended survey methods for newts are netting, forch counting and
bottle trapping. Counts of newts should be undertaken at night between April
and the end of July.

Counts of common foad should be carried out in April, during the night for
adults, and during the day for spawn strings.

Spawn clumps of common frog should be counted during the day in
March/April.

18. Survey Criteria: Fish
Defailed Surveys of Fish should be undertaken where:

a. the development may affect species:
® listed in Schedule 5 of the Wildlife and Countryside Act
® listed in Appendix 2 of the Bern Convention
® listed in Appendix Il or V of the EC Habitats Directive;

b. species are known to be in decline in the UK: allis shad, twaite shad,
Arctic charr, powan, vendace, pollan, smelt, burbot;

c. development may affect unusual races, for example, ‘landlocked” river
lamprey in Loch lomond, the spineless three-spined stickleback in the
Hebrides;

d. there are important fish communities, i.e. with unusual assemblages, e.g.
Loch Lomond, Loch Eck;

e. a fishery may be affected, for example, by inferruption to fish migration,
damage fo spawning grounds.

Survey Methods for Fish

Appropriate methods vary greatly according fo fish species, life stage and
habitat. The description below provides a brief summary of available survey
methods:

Streams Quantitative electrofishing is the most accepted method, though drift
nets for larvae and fraps and counters for migratory species may also provide
reliable data.

Rivers Electrofishing is more difficult in larger rivers and here seine nefting and
tow nets (for larvae) are more effective.

Ponds Estimates are best obfained from markrecapture methods, using fish
caught by seine nefting or frapping.

Lakes In larger lakes, indicative numbers may be feasible using mixed-mesh
grill nefs and traps. Ichthyoplankion nets and other specialised samples may
be required to sample pelagic larvae.

—b—
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19. Survey Criteria: Terrestrial and Aquatic Invertebrates

Defailed Surveys of Invertebrates should be undertaken where:

a. developments may have an impact on freshwater quality, a baseline survey
should be undertaken unless adequate data already exists. If the survey
reveals 26 or more families present, or a BMWP score >150, or an ASPT
score >6.48, then the sample should be analysed to species level wherever
practicable;

b. the Phase 1 survey identifies features or habitats of significant value fo
invertebrates, e.g. dying timber, ancient woodland and fens;

c. the desk study reveals that the site is a key dragonfly site, as this is a good
indicator for quality invertebrate habitat;

Further surveys of terrestrial invertebrates should be underiaken where Red Data
Book or Nationally Scarce species may be affected or where habitats similar to
nearby areas of known invertebrate interest lie within the impact area.

Survey Methods for Inveriebrates

Surveys for terrestrial insects and most other invertebrates should be carried out
between May and September.

Field surveys of terrestrial invertebrates should be restricted initially to a few
farget groups, e.g. Carabidae, lepidoptera, Orthoptera, Syrphidae, Odonata.
The identity of any Red Data Book species must be confirmed.

Several biofic indices have been developed to assess water quality. The most
widely used are the BMWWP score and the Environmental Quality Index from the
Rivers Invertebrate Prediction and Classification System.

Sampling methods should be standardised fo allow comparisons between
sampling sites and over time, e.g. standard number of kick samples, net
sweeps.
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Appendix 2 Figure 1. Timing of Ecological Surveys

Times of year at which field surveys for various groups of organisms and features are generally best carried out.
There are, of course, some exceptions, e.g. hay meadows cannot be surveyed for vascular plants affer cutting,
sand dunes should be surveyed for spring annuals before the middle of May and breeding activity in some birds,
such as owls, can occur in almost any month of the year.

O = Optimal time S = Suboptimal Time P = Poor time  No eniry = Unacceptable time

Groups Jan Feb Mar Aprii May June July Aug Sep Oct Nov Dec
Vascular plants PP PPO OOO OO0 OOO OSS SSS  PPP PPP
Bryophytes, lichens  SSS SSS OO0 OOO SSS  SSS SSS SSS SSS SSS SSS - SSS
Marine algae PP PPP PPO OOO OOO OOO OSS  SPP

Large fungi SSSSSS SSS OO0 OOO  Spp
Wintering birds OO0 OO0 SSS PP SSO OOCO
Breeding birds SS OO0 OO0 OO0

lepidoptera PPP SSS OO0 OO0 OOO SSS SSS SSS PP
Dragonflies PSS  SSO OO0 OOS PP

Aquatic insecfs SSS OO0 OO0  SSS PPP PPP SSS
Ancient woodland OO0 OOO OSS  SS 5SS OO0
features

Advising on the Prediction and Assessment of
Ecological Impacts
See Sections C.7, C.8 and D.9 of the Handbook.

20. Impact occurs when ecological resources are affected. VWhere there is a
proposal for assessment there will be:

‘receptors’ — things that will be affected, e.g. habitats and species that are there
now; and

‘impacts’ — the changes that the habitats and species would experience as a result
of the development or proposal.

21. Impacts may be beneficial or adverse, direct or indirect, temporary or
permanent, single or cumulative, and of course may vary in their duration, timing,
magnitude and significance. There may be different impacts at different stages of
the project. Reference should be made to Box D.7.3 of the main Handbook for
the full list of potential impacts and fo Figure 4 for impacts associated with the
different life stages of a project.

Assessment of the proposal involves:

® identifying the receptors,

® identifying and predicting the impacts (changes), and then

® assessing the significance of the changes so the appraisal may contribute fo the
decision whether it should be allowed to proceed, modified or prohibited.

—b—
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Significance depends on:

® the importance of the recepior, i.e. the importance of the ecological features,
habitats and species present af any given location;

® the timing, magnitude and duration of the impact.

22. Reference should be made 1o Sections C.3 and D.8 of the main Handbook
which address the question of significance. Significance thresholds can be
determined from different combinations of sensitivity and magnitude. There is no
accepted practice for categorising degrees of significance, but it is good practice
for assessors to set out a matrix or scale for determining significance. An example
of such a mafrix is given in Figure 2 below:

Matrix showing determination of description of ecological significance

Magnitude of Impact Importance of Receptor

International National Regional Local
Severe Exceptional Exceptional High Moderate
Moderate Exceptional High Moderate Llow
Slight High Moderate Llow Negligible

23. In the matrix in Figure 2 impacts could be described as follows:

Severe: Wholesale change of the maijority of a site or species population.

Moderate:  Substantial but partial change to a site or species population.

Slight:  Minor change fo part of a site or species population, or loss of a very
small proportion of a site or population.

24.  Every project will require its own set of criferia and terms, failored fo suif
local conditions and circumstances. It should be remembered that impacts can be
positive as well as negative and all should be addressed impartially.

25.  The relafive importance of the various ecological recepfors should emerge
from the baseline description and evaluation of the impact area. Ecological
assessors should be encouraged fo draw up a checklist showing the relative
importance of ecological elements so that the evaluation is explicit and open to
reasoned challenge. Impacts on each receptor can then be described and an
appropriate term selected fo summarise the degree of significance of the
anficipated change.

26.  Wherever possible, factual information should be given, either in absolute
ferms or as a percenfage of habitat area or species population, e.g.:

® four ponds fotalling 0.24 ha would be lost fo the scheme

® 5645 m of ditches and sfreams would be lost or culverted

® 2495 m of new hedgerow would be established.

27. Ideally, to ascertain the true significance of a proposal’s effects, the ‘do-
nothing comparison’ should be considered. The do-nothing alfernative considers
how the site would change if the proposal did not receive consent. It examines
current trends, including the likely level of site management to form a reasoned
conclusion about the site’s future without the proposal. However, you should be
wary that this approach is not misused to describe a worst case scenario.
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Advising on Mitigating Measures
See Section C.9 and D.7 of the Handbook.

28.  One of the main aims of Environmental Assessment is fo avoid significant
adverse effects. However, if a proposal is to go ahead, it will not always be
possible to avoid effects, although there will usually be opportunities fo reduce or
minimise adverse impacts by the use of mitigating measures, such as:

® locating project elements to reduce adverse effects;

® using construction and operation methods which reduce adverse effects, e.g. to
avoid disturbance at critical times of the year;

® introducing specific measures into project design, that will reduce adverse
effects, e.g. including silt traps in new drains o control pollution from surface
water run-off.

29. Ecological mitigation usually focuses on atfempts fo minimise habitat loss
and effect on site integrity, or fo minimise disturbance fo a habifat or species found
within it. Techniques to mitigate shortferm disruption depend upon the presence of
similar habitats nearby and the likely success of recolonisation and recovery.
Habitat or species translocation may have a role in mitigating for adverse effects.
However, such techniques are often of uncertain effectiveness and should only be
considered as a last resort.

30. The effectiveness of mitigating measures should be addressed in the
Environmental Statement. Indeed, the ecological effects of mitigating measures
themselves should also be assessed. Measures are often added at a late stage,
perhaps fo reduce noise or visual infrusion, but such measures could, for example,
lead to further habitat loss or the obstruction of wildlife routes.

Considering the Environmental Statement
See sections D.9 and D.10 of the main Handbook.

31. A primary task for SNH will be to consider whether an Environmental
Statement is an acceptable basis for informing the decision maker. This will include
checking whether the good practice methods described in this Appendix and the
IEA Guidance have been adopted. You will need to consider a number of issues
for each Environmental Statement, and the range of these issues will vary
depending on the project type and the approach and presentation adopted in
each Environmental Statement. Use the Review Package in Appendix 6 of this
Handbook to guide your assessment, but it may be helpful at the outset to consider
the effectiveness of an Environmental Statement in respect of the following heads:

® Description: is the proposal clearly described?

® Scope: does the Environmental Statement properly address all relevant
ecological issues?

© Information: is the ecological information provided reasonably up-fo-date and
adequate for assessment purposes?

® Evaluation: has the ecological value of sites/species been properly described
or evaluated?

© Prediction: have all important impacts been identified? Do you agree with the
judgements made about the significance of these impactse

® Mitigation: have all possible mitigation measures been explored?

® Monitoring: if necessary, are mechanisms proposed which can monitor effects
on sensitive receptors and trigger remedial action?
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® Commitment: what provisions are (or should be) in place to ensure
mitigation,/monitoring is carried oufe

Seeking further information or discussing/negotiating
changes
See Section D.6 to D.8 of the main Handbook.

32. If you consider that important information, which could affect the outcome of
the application for which the Environmental Statement has been prepared, is
absent or inadequate you should inform the Competent Authority as soon as
possible. You may need to consider, in certain circumsfances, the use of a holding
objection (see SNH Local Authorities Handbook, section D.18). In any event you
should ask the Competent Authority to require the applicant to submit the
information, if necessary as a supplementary Environmental Statement, and ask the
authority not to defermine the application until all of the necessary environmental
information is available (see main text of this Handbook, sections E6, E/ and E.8).
Submission of the required information may mean that you have to re-assess the
ecological impacts of the proposal.

33. If you conclude that more or different mitigation would be appropriate, or
adverse effects could be avoided, or compensated, or new benefits could be
achieved [see D.9 of this Handbook], then you should consider whether o open
negotiations with the Competent Authority and/or the developer fo effect changes
to the proposals. VWhether you do so in advance of, or simultaneously with, the
submission of your representations will depend largely on fime scales available,
previous diclogue, confidence in the authority, likelihood of success and other
local circumstances.

34. However, procedurally, remember that your response is required
primarily on whether the project should be consented or authorised and, if so,
on what terms and conditions and if not, why not. You should not risk SNH’s
views being too late to influence the decision merely because you are awaiting
a response to suggested changes.

35. For planning applications, generally follow the procedures set out in the
SNH Local Authorities Handbook. Remain aware of deadlines but enfer
constructive negotiations wherever it would be advantageous to do so.

Drafting a written consultation response
See Section D.10 of the Handbook.

36. Follow the guidance in the main Handbook at Section E.10 and guidance
in the Local Authorities Handbook at D.18 and Appendix V. Your response should
clearly lead with SNH's representations in respect of the application which the
Environmental Stafement accompanies or relates to. The representations should
clearly indicate whether SNH considers that the project may be consented and if
so, subject to what conditions or restrictions SNH consider o be appropriate.
Draw upon the Environmental Statement and your own assessment to support or
justify or argue your case. If you praise or crificise the Environmental Statement
ensure that such comments are relevant fo your overall representations about the
application and refer to relevant issues.

Close
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Appendix 3 Earth Heritage Impact Assessment

Introduction

1. This Appendix explains in more detail the issues likely fo arise in the
Environmental Assessment process in respect of earth heritage conservation. There
are no published Environmental Assessment techniques or good practice methods
relating specifically to earth heritage impact assessment. Earth heritage issues are
offen overlooked in published Environmental Statements and, unless a geological
or geomorphological SSSIis involved, Competent Authorities may also overlook
potential earth heritage impacts. Consequently, consideration of these impacts may
be absent or inadequate at any stage in the Environmental Assessment process
and one of the key objectives of the guidance in this Appendix is to enable SNH
fo remedy such deficiencies.

2. The Environmental Assessment process described in the main text of this
Handbook is entirely relevant and applicable to earth heritage impact assessment.
Equally, earth heritage issues should be an infegral consideration at every sfep in
the process. This Appendix:

a. sets out the importance of earth heritage considerations in Environmental
Assessment;

b. summarises the general classification of earth heritage sites and their
conservation objectives relevant to the Environmental Assessment process;

c. identifies the main or typical threats to earth heritage conservation, i.e. the
main potential impacts, and project types particularly relevant to earth heritage
conservation; and

d. provides general advice on assessing the significance of earth heritage
impacts.
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Britain: A Strategy, and Appendices: A Handbook of Earth Science Conservation
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Wilson RCL (ed.), 1994, Earth Heritage Conservation. The Geological Society in
association with The Open University, Milton Keynes;

SNH information and advisory nofes on earth heritage conservation.

Importance of Earth Heritage Considerations in
Environmental Assessment
See Sections B.4 and C.3 of the main Handbook.

4.  Eorth heritage considerations are an essential element of the Environmental
Assessment process and any significant impacts on earth heritage features and

sites must be included in an Environmental Statement.

5. Annexe lll of the Environmental Assessment Directive and Schedule 4 of the

—b—
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EIASR 99 require that an Environmental Statement must include a description of the
aspects of the ‘environment likely to be significantly affected by the development,
including, inter alia, landscape, soil and water and the inferrelationship between
them and all other aspects of the environment.’

6. Where significant adverse effects are identified the Environmental Statement
must include a description of mitigation measures.

7. Schedule 4(1) of the EIASR 99 also specifies that an Environmental

Statement may include, by way of explanation or amplification, information on,

inter alia:

b. the nature and quality of materials to be used in production processes;

c. the type and quantity of expected pollutants including pollution of soils and
water;

d. the likely significant direct and indirect effects of the proposal which may result
from the use of natural resources including secondary, cumulative, short,
medium and longferm, permanent, tfemporary, positive and negative effects.

8.  Regulations 19, 36 and 60 provide planning authorities and the Secrefary
of State with the power to require the above information (and any other
information in Schedule 4), having regard in particular to current knowledge and
methods of assessment, where it is reasonably required to give proper
consideration to the likely environmental effects of the proposed development.

9. Thus, oll earth heritage interests can and should be included in an
Environmental Statement and throughout the Environmental Assessment process
wherever the effects of a proposal are likely to be significant. Where they are not
included SNH should normally be able to request the Competent Authority to
require the developer to submit the information before they grant any consent for
the project. In case the Competent Authority disagrees with this approach, the
precise references in the Regulations which can be used fo press for earth heritage
matters to be included in the Environmental Statement are listed below.

Earth Heritage References in the Regulations

Landform Landscape Schedule 4(3)
Geological exposures/features Landscape Schedule 4(3)
River systems Landscape Schedule 4(3)
Water Schedule 4(3)
Soil Schedule 4(3)
Coastal processes Llandscape Schedule 4(3)
Water Schedule 4(3)
Soil Schedule 4(3)
Minerals Natural resources Schedule 4(4)(b)
Soil Soil Schedule 4(3)
Natural resources Schedule 4(4)(b)

Earth Heritage Site Classification and Objectives
Relevant to Environmental Assessment

10. The potential effects of a project on earth heritage inferests will usually
depend on 2 main considerations:
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a. the type of earth heritage site or feature; and
b. the type of project, including its nature, scale, location, duration efc.

11. Impact assessment therefore needs fo fake account of the differing issues
and conservation objectives for earth heritage sites. Table 1 below summarises the
classification of earth heritage sites and indicates the changing emphasis of the
key conservation objecfives.

Types of Impact
See Sections C.4, C.7, C.8 and C.9 of the main Handbook.

12. Al likely significant effects on earth heritage interests should be assessed.
Generally, effects, or impacts, are likely fo fall info one or more of the categories
summarised in Table 2 below. For each category, examples of potential impacts
are given.

Appendix 3 Table 1

Site Classification and Conservation Objectives Relevant to Environmental Assessment

Classification

Site Types

Conservation Obijectives

Integrity Sites

Coastal cells

Minimise changes, avoid significant

River systems

interference with natural processes and

Other active geomorphological areas/sites

preserve infegrity of physical attributes,

Caves and karst sites

composition, structure and visibility of

Static geomorphological sites, e.g. kames,
eskers

systems and sites.

Unique mineral or fossil sites

Old mine dumps/bings

Exposure Sites

Inland natural outcrops

Stream sections

Exposures in disused quarries

44 4P r >

Strafotype or other key exposures in coastal
cliffs or foreshore

Preserve exposures judging changes on
their merifs in ferms of exposure, and

Exposures in active quarries

where required, enhance the sites.
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Appendix 3 Table 2 Potential Earth Heritage Impacts
Indirect
/Direct Type Example Timescale Reversibility = Comments
Direct  loss Landtake from site or feature  Permanent Ireversible Usually adverse can
be cumulative
Remova Mineral extraction from Permanent Irreversible Usually adverse can
geological feature e.g. a kame be cumulative
Fragmentation Partial removal of features Permanent Ireversible Usually adverse,
offen cumulative
Burial Burial by landfill of quarry Permanent Irreversible Usually adverse
or cutting
Obscuring/ Afforestation over geological — long-term Reversible Usually adverse can
covering features be cumulative
Mineral overburden dump Mediumterm  Reversible Usually adverse
on geological features
Screen mounds around Shortterm Reversible Usually adverse
construction site
Changes to River engineering works/ Permanent or  May be Usually adverse can
natural systems flood defences longterm imeversible be cumulative
Changes to  Coast protection works Permanentor ~ May be Usually adverse
coastal long-term imeversible can be cumulative
processes
Indirect Consumption  Mineral exfraction Permanent Ireversible Usually adverse
of natural
o
N resources
2
Changes to River engineering works/ Permanent or  May be Usually adverse
natural systems flood defences long-term imeversible can be cumulative
Changes to Coast protection works Permanent or  May be Usually adverse
coasfal long-ferm imeversible can be cumulative
processes
Obstructing  Closure of paths to Various Usually Usually
access geological features fime scales reversible adverse
Enhancing Provision of access and/ Various Usually Usually
access or interprefation fime scales reversible beneficial
Obscuring Afforestation Llongterm Reversible Usually adverse can
views of be cumulative
geological
and landform
features
Changes to  Built development Permanent Ireversible Usually adverse can
seffing and be cumulative
context




48106_ETA Text

10/3/06

02:27 Page 241

Appendix 3 Table 3
Projects Frequently Resulting in Significant Earth Heritage Impacts
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Project Types Particularly Relevant to Earth Heritage
Conservation
See Sections C.4, C.7, C.8 and C.9 of the main Handbook.

13.  Almost any project fype that may be subject to the Environmental
Assessment procedures could potentially affect earth heritage interests. SNH should
therefore consider potential impacts on earth heritage in all Environmental
Assessment cases. However, experience indicates that particular project types
frequently have significant earth heritage implications and frequently raise specific
issues in the Environmental Assessment process. These are summarised in Table 3.

Project Type

Site Types Potentially Affected

Mineral extraction

Outcrops, exposures, landform, geomorphological (both stafic and activel, river
systems and sfream sections; old mines and tunnels, caves and karst, unique
mineral and fossil sites, mineral waste dumps, soils.

Landfill /landraise

Active and disused quarries, pits, cuttings, mines and tunnels, stafic and active
geomorphological sites, caves and karst, unique mineral and fossil sites, soils.

Mineral restoration

Resforation of active or disused pits and quarries can affect outcrops, exposures,
landform, river systems and stream sections; old mines and tunnels, caves and
karst, unique mineral and fossil sites, mineral waste dumps, soils.

Cooast protection

Coastal features, including cliffs and foreshore, and natural coastal processes
including erosion and accrefion.

Flood prevention

Coastal features, including cliffs and foreshore, and natural coastal processes
including erosion and accretion, natural lochs, river systems and stream secfions,
soils.

River engineering

241

Riverine features, river systems, siream sections, natural lochs and soils.

Land drainage

Natural coastal processes, river systems, stream sections, natural lochs and soils.

Coastal reclamation

Coastal features, including cliffs and foreshore, and natural coastal processes
including erosion and accrefion.

Hydro schemes/reservoirs

Active and disused quarries, natural lochs, river systems and stream sections.

Coastal development, e.g.
marinas, barrages and
built developments

Coastal features, including cliffs and foreshore, and natural coastal processes
including erosion and accrefion.

Afforestation

Outcrops, exposures, landform, geomorphological (both static and activel, river
systems and sfream sections.

First cultivation of
uncultivated land

Static and active geomorphological sifes, river systems and stream sections, soils.

Other land management
changes

Can affect run-off, rates of erosion and accretion, sediment supplies, river systems
and stream sections.

Dredging

Natural coastal processes including erosion and accretion.

Maijor industrial /housing or
other urban developments

Outcrops, exposures, landform, geomorphological (both static and active|, river
systems and sfream sections; old mines and tunnels, caves and karst, unique
mineral and fossil sites, mineral waste dumps, soils.

—b—
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Appendix 3 Table 4
Pressures and Impacts on Earth Science Features, Systems and Habitats

Pressure

Examples of on-site impacts

Examples of off-site impacts on active
process systems and habitats

Mineral extraction
(Includes pits,
quarries, opencast,
extraction from rivers,
dunes and beaches)

Destruction of landforms and sediment
records. Destruction of soils, structure and
soil biodata. May have positive benéfits in
creating new sedimentary sections.

Contamination of watercourses. Changes in
sediment supply fo active process systems,
leading to deposition or channel scour.
Disruption of drainage network (impacts on
runoff]. Dust (may affect soil pH).

Resforation of pits
quarries

Loss of exposures. Loss of natural landform.

Habitat creation.

Landfill

Loss of sedimentary exposures. Loss of
natural landform; soil disturbance.

Detrimental effects of gases and other
decomposition products on soils and soil
biotas. Contamination of water courses.
Contamination of groundwater.
Redistribution of waste on beach,/dune
systems.

Commercial and
industrial
developments

large scale damage and disruption of
surface and sub-surface features including
landforms and solls.

Changes to geomorphological processes
downstream, arising from channelisation or
water absfraction.

Cooast protection

Loss of coastal exposures. Destruction of
active and relict landforms. Disruption of
natural processes.

Changes fo sediment circulation and
processes downdiift.

River management/
engineering

Loss of exposures. Destruction of active and
relict landforms. Disruption of active
processes.

Changes fo sediment movement and
processes downstream. Change in process
regime.

Afforestation

Loss of landform and oufcrop visibility.
Physical damage to small scale landforms.
Stabilisation of dynamic landforms (sand
dunes).

Increase in sediment yield and speed of
run-off from cafchments during planting and
harvesting. Changes to water chemistry.

Agriculture Landform damage through ploughing, ground  Changes in run-off response times arising
levelling and drainage. Soil compaction, loss  from drainage. Episodic soil erosion
of organic matter, reduction in biodiversity. leading fo increased sedimentation and
Effects of excess fertiliser applications on soil ~ chemical contamination in lochs and river
chemisiry and biodiversity. Effects of pesficides ~ sysfems.
on soil biodiversity.

Other land Degradation of exposures and landforms.  Changes in run-off and sediment supply.

management changes

(e.g. drainage,
dumping, consruction
of tracks)

Drying out of wetlands through local and
distal drainage.

Recreation
(Infrastructure,
footpath develop-
ment, use of allterrain
vehicles)

Physical damage fo small-scale landforms
and soils. Localised soil erosion.

Soil pollution Acidification of soils. Accumulation of Downsfream impacfs on watercourses.
heavy metals. Contamination of groundwater.
Soil erosion Deterioration of landforms. Enhanced sedimentation streams and lakes.

Changes in water chemistry.

Climate change

Changes in active systfem processes.
Changes in sysfem state (reactivation or
fossilisation).

Changes in flood frequency. Changes in
sensitivity of landforming environments
[rivers, coasts, efc.) leading to changes in
types and rafes of geomorphological
processes [e.g. erosion, flooding.

Sea level rise

Changes in coastal exposures and
landforms.

Changes in wider patterns of erosion and
deposition. Increased flooding.

—b—
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Assessing Significance of Earth Heritage Impacts
See Sections C.8 of the main Handbook.

15. Where effects on key earth heritage resources are likely to occur you
should, if necessary in addition, seek the advice of your earth heritage advisors
who will have experience of dealing with these issues in the Environmental
Assessment process. Generally, SNH would consider earth heritage impacts to be
significant where, either alone or in combination with other projects, the project
would lead fo:

[a) adverse or beneficial impacts on the systems or processes or features for which
a geological /geomorphological SSSI had been notified;

[b) permanent or long-term change that would affect the integrity and long-ferm
sustainable management of natural coastal processes and other natural
geomorphological and hydrological systems;

[c) permanent or longterm change to the quality of the natural heritoge locally or
regionally as a result of the destruction or enhancement or widespread or
extensive degradation or improvement of earth heritage features which have
been or could merit designation as a Regionally Important
Ceological /Geomorphological Site (RIGS); or

[d) major constraints on or improvements fo access fo or interpretation of
geological/geomorphological SSSI.

16. ltis particularly important that these considerations are not confined to
the on-site, direct impacts of a proposal but applied equally to off-site, indirect
effects such as downstream effects of river engineering works or coast
protection or flood defence works or developments leading to changes in
surface water run-off to natural river systems.
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Appendix 4 Assessment of Impacts on Soils

Background

1. Soils occupy a somewhat unique position in earth heritage environmental
assessment, because they are not explicitly covered by any of the existing
designated area legislations in Britain. These designations are often used as the
basis for assessing threats to biological, geological and geomorphological
inferests. A site in Wales was recently nofified as a RIGS on the basis of ifs soils,
but this is currently the only example of ifs kind in Britain.

2. Because soils do nof fit neatly info this sitebased framework, they can be
overlooked in environmental assessment. The position of soils at the interface
between the geosphere, biosphere and hydrosphere further compounds this, as
they cannot be easily compartmentalised. They also play an important part in
biodiversity conservation, so it is vitally important that soils information is included
as an integral part of the environmental assessment process, not only because
changes to soils can have subsequent effects on other parts of ecosystems, such as
vegetation composition and watercourses, but also because of the infrinsic value of
the soil resource in its own right.

Importance of Soil Considerations in Environmental
Assessment
See Sections B.4 and C.3 of the main Handbook.

3. Soil considerations are an essential element of the Environmental Assessment
process and any significant impacts on soils should be included in an
Environmental Statement.

4. Annexe lll of the Environmental Assessment Directive, and Schedule 4 of the
EIASR 99, requires that an Environmental Statement must include a description of
the aspects of the environment likely to be significantly affected by the
development, including, inter alia, soil and water and the inter-relationship
between them and all other aspects of the environment.

5. Where significant adverse effects are identified the Environmental Statement
must include a description of mitigation measures.

6. Schedule 4(1) of the EIASR 99 also specifies that an Environmental
Statement may include, by way of explanation or amplification, information on,
inter alia:

b. the nature and quality of materials to be used in production processes;

c. the type and quantity of expected pollutants including pollution of soils and
water;

e. the likely significant direct and indirect effects of the proposal which may result
from the use of natural resources including secondary, cumulative, short, medium
and longterm, permanent, temporary, positive and negative effects.
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7. Regulations 19, 36 and 60 of the EIASR 99 provide planning authorities
and the Secrefary of State with the power to require the above information (and
any other information in Schedule 4), having regard in particular to current
knowledge and methods of assessment, where it is reasonably required to give
proper consideration fo the likely environmental effects of the proposed
development.

8.  Thus, soils can and should be included in an Environmental Statement and
throughout the Environmental Assessment process wherever the effects of a
proposal are likely to be significant. Where they are not included SNH should
normally be able to request the Competent Authority to require the developer fo
submit the information before they grant any consent for the project. In case the
Competent Authority disagrees with this approach, the precise references in the
Regulations which can be used fo press for soils to be included in the
Environmental Statement are listed below.

Soils Schedule 4(3)
Natural resources Schedule 4(4)(b)

9. Asitis not an offence in UK law to degrade or contaminate soil per se, the
ways in which soils information is included in environmental assessments are very
flexible, and can only really be influenced through various forms of guidance and
advice issued by the Government and others. Examples include the Prevention of
Environmental Pollution through Good Agricultural Practice code, issued by the
Scottish Office, and the Foresiry Commission’s Forests and Soil Conservation
Cuidelines. Apart from the Environmental Assessment Regulations, the only other
legislation that refers specifically to soil is the Sludge (Use in Agriculture)
Regulations 1989, which implements EC Directive 86,/278. This restricts the
application of sewage sludge on agricultural land, principally on the basis of soll
acidity and foxic mefal concentrations in sludge and the receiving soil. Planning
legislation provides litlle additional support for sails, as it deals principally with
land as space, and not the soil functions listed below.

Soil Functions

10.  For assessment purposes, soils can be considered to have six general
functions:

® production of biomass

® filtering, storage and fransformation of subsfances

® support of biodiversity

® provision of a physical base—for plants, buildings and infrasfructure
® provision of raw materials

® profection of heritage (i.e. archaeological) sites.

These functions can be franslated into either economic or ecological forms of land
use.

Soil Heterogeneity
11. Different soil types have their own characteristic properties, which affect the

significance and magnitude of impacts. Some soils are relatively robust and are
able to support o wide range of potential applications, whereas others can only
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be utilised in more limited ways. Within any given area, there is likely to occur a
variety of soils, which can pose planning problems, often leading fo some soils
being exploited in ways for which their properties are unsuited. Further
complexities are infroduced by the fact that, unlike geological exposures or
landforms, which occupy distinct areas of the landscape and are generally fairly
easy fo assess, soils form a continuous pattern over the land surface and are for
the most part hidden from view. All of these factors combine to create very specific
requirements for environmental assessment of soils.

Source of Information
See Sections C.4, C.5 and C.6 of the main Handbook.

12. In order for informed decisions to be made, an adequate source of data is
a necessity. On a national scale, Scotland is well covered by soil maps produced
by the former Soil Survey of Scotland [now part of the Macaulay land Use
Research Insfitute [MLURI) in Aberdeen), with complete coverage af 1:250,000
[countrywide), 1:63,360 (lowland areas) and 1:50,000 (upland areas). In
addition, MLURI holds a comprehensive database of over 12,000 soil profile
descriptions, collected concurrently with the mapping programme.

13.  This dafa is of sufficient defail for assessment of land with reference to
broad categories of land use. On a more local scale, though, existing spatial soll
dafa fend to be patchy, of variable quality through being obtained by a range of
methods, and difficult to access, often being unpublished and held by a number of
different organisations and individuals. There is a particular scarcity of data in
urban and periurban areas, as soil surveys have traditionally been carried out
almost solely for agricultural purposes. As most environmental assessments are
made at the more site specific level, it is essential that the authorities involved seek
appropriate advice where it is evident that soil factors will be integral fo the
assessment. The scoping stage is of particular importance here, as the opportunity
fo raise the issue of effects on soils at an early stoge.

References

14. Useful sources of soil information for environmental assessment include:
Forestry Commission Forests and Soil Conservation Guidelines, London, HMSO.
Scottish Office (1992) Prevention of Environmental Pollution from Agricultural
Activity: Code of Good Practice. Edinburgh, Scottish Office

[a revised and updated version of the Code to be published).

Soil Survey of Scotland (1982) 1:250,000 Soil Survey of Scotland maps and
handbooks 1-7. Aberdeen, The Macaulay Institute for Soil Research.

Soil Survey of Scotland (1984) Organisation and Methods of the 1:250,000 Soil
Survey of Scotland. Aberdeen, The Macaulay Institute for Soil Research.

Predicting Soil Impacts: Projects Likely to Give Rise fo Impacts on Soils,

see Sections C.4, C.7 and C.8 of the main Handbook.

15.  Some of the main project types likely to give rise fo impacts on sails in
environmental assessment (see Figure 1 below) and which can be directly relevant
fo the functional capacity, sensitivity, vulnerability and general condition of soils
include:

® locafion of developments (e.g. sewage works, hazardous installations, landfill
sites)

® other industrial developments

® urban and infrastructure development

—b—



48106_EIA Text 10/3/06 02:28 Page 248

248

reclamation of confaminated and derelict land
land instability

land drainage

mineral extraction

archaeological excavations

land resforation

recreation (e.g. footpaths, sports facilities)
land use changes associated with foresiry
land use changes associated with agriculture.

Predicting Soil Impacts: Impacts on Soils
See Sections C.4, C.7 and C.8 of the main Handbook.

16. The impacts of these projects on soil properties and processes can include:

® erosion

® pollution, e.g. from heavy metals, organic compounds, indusfrial wastes,
fertilisers, pesticides

® changes in pH

® loss of or reduction in biodiversity

® loss of organic matter

@ compaction

® structural deferioration

® homogenisation and loss of characteristic horizons

® physical and chemical changes associated with topsoil stripping and storage

® changes associated with land resforation

® decline in fertility

® destruction or modification of paloeosols

® changes to soil water regime

® removal or alteration of parent material

® loss or burial of soail.

17. Figure 1 below summarises the main pressures on soils and examples of the
various fypes of on-site and off-site impacts they may cause.

Soil Properties: Mitigating Measures
See Section C.9 of the main Handbook.

18. By maiching as far os possible particular developments with appropriate
soils, the consequences of many of these impacts can be minimised. In this
confext, environmental assessment involves the consideration of key soil properties
and characteristics in relation to the proposed development or change of land use.
Some of the more important soil properties that should be considered in mitigation
measures are:

texture

structure

organic maffter content

pH

nutrient stafus

depth—both total and of individual horizons
parent material characteristics
horizontation (i.e. nature and arrangement of individual horizons)
salinity

stoniness

soil water regime.
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Appendix 4 Figure 1
Examples of Pressures and their Impacts on Soils

Pressure

On-site impacts

Off-site impacts

Reclamation of
confaminated land

Disposal of contaminants. Changes in
chemistry. Lack of suitable quality soil.

leakage of contaminants to watercourses.

Location of
developments

Sail loss. Contamination. Structural
damage. Changes fo soil water regime.
Disposal of wastes. Effects on soil biota.

leakage of contaminants to watercourses.
Groundwater contamination. Effects of
waste products on vegetfation.

Urban and
infrastructure
development

Soil loss or burial. Contamination. Structural
damage.

Ground and surface water contamination.

Land instability

Shrinkage/swelling of clays. Compaction.
Erosion.

Movement of soil off-site.

Lland drainage

Oxidation of organic matter. Physical
damage. Soil water changes. Effects on
pH.

Sedimentation of water courses.
Changes to water chemistry.

Mineral extraction

Loss of soil. Physical damage. Effects on
biota. Confamination. Soil stripping and
storage.

Contamination of water courses.
Changes fo sediment load.

Archaeological
excavations

Damage to palaeosols.

Land resforation

Problems associated with reinstatement of
previous soil conditions.

Changes to water chemistry.

Recreation Erosion. Compaction. Loss of organic
matter.
Forestry Erosion. Changes to pH. Changes fo Increased sediment yield.
horizons. Changes fo soil water. Effects on  Changes fo run-off.
soil biota. Changes in water chemistry.
Agriculture Loss of organic matter. Erosion. Changes to  Pollution of groundwater.

nutrient status. Compaction. Structural
domage. Effects on biodiversity. pH
changes. Homogenisation.

Pollution of surface water.
Increased sediment yield.
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Appendix 5 Outdoor Access Impact Assessment

Introduction

There is no precise definition of ‘outdoor access’. Rather, it is a diverse collection
of activities which are linked by common values and by a dependence on open
air seffings for their practice or enjoyment. It can range from walking to
windsurfing to bird watching. Outdoor access can be undertaken for a variety of
purposes including recreation, educdation, socialising, health benefits and travel
from one place to another. The types of recreation in which SNH has a particular
inferest are as follows.

® recreafion that is dependent on, or draws inspiration from the enjoyment of the
qudlities of the outdoors;

® recreation that is practised informally and non-competitively;

® recreation that is accessible to and practised by the general public, without the
need for membership of groups or societies in order fo practice that activity.

Whatever the activity, SNH takes an inferest in all types of recreation which take
place out of doors, especially where they make use of natural resources or have
effects on them, or on other people’s enjoyment of their own recreation.

1. This Appendix explains in more detail the issues likely fo arise in the
Environmental Assessment process in respect of outdoor access. There are no
published Environmental Assessment fechniques or good practice methods relating
specifically to outdoor access impact assessment. Ouidoor access issues are offen
overlooked or understated in published Environmental Statements unless a
particularly important facility is involved. This Appendix is fo enable SNH o
remedy such deficiencies.

2. It should be borne in mind that recreational developments may themselves
create impacts on the natural heritage. These impacts will need to be assessed by
the general procedures set out in this guide, and include adverse effects on, or
opportunities for access fo the recreation being practised on land to be developed
or adjacent fo it.

3. The general procedures of assessment described in the main text of this
Handbook are relevant and applicable to outdoor access issues. Equally, outdoor
access issues should be an integral consideration af every step in the process. This

Appendix:

a.  sefs out the importance of outdoor access considerations in Environmental
Assessment:

b.  summarises the main outdoor access provisions relevant to the Environmental
Assessment process;

c. identifies the main or typical threats to outdoor access, i.e. the main
potential impacts, and project types particularly relevant to outdoor access
provision; and
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(d)  provides general advice on assessing the significance of outdoor access
impacts.

4.  There are very close relationships between the likely effects of development
on visual amenity, guidance on which is found in Appendix 1 of this Handbook,
and the exfent fo which people’s enjoyment will be impaired, either in the
generdlity or, in many cases, when engaging in open air recreation. This
Appendix, however, deals with issues that arise when developments impinge on
the ability of people to engage in open air recreation or on the facilities used by
them rather than what may be seen of the development from the place at which
people are taking their leisure.

Enjoyment of the Natural Heritage

5. SNH's responsibilities for enjoying the natural heritage are founded in the
1967 Counfryside [Scotland] Act, and in its enabling legislation, the 1991
Natural Heritage (Scotland) Act. In the legislation, the word enjoyment is primarily
about the use of the countryside for open air recreation, with the 1967 Act
providing the local authorities (and also SNH) with a range of powers and duties
to facilitate befter access and the provision of faciliies. The National Parks
(Scotland] Act 2000 gave to national park authorities powers similar to those of
local authorities. Part 1 of the Land Reform (Scotland] Act 2003 established
statutory access rights fo most land and inland water, subject to these rights being
exercised responsibly, and also infroduced very specific duties and powers for
local authorities and national park authorities for upholding access rights and for
planning and managing access. This Act has been effective since 9th February
2005. People can also enjoy the countryside as part of everyday travelling to
work or for social reasons; people enjoy both extensive and small scale elements
of the natural heritage and it is also possible fo enjoy the values of the countryside
at a distance, as an important existence value, through which it is sufficient for
people to know that valued places exist and are unaffected by adverse changes.

6. In this way, enjoyment can encompass values which underlie both the
physical aspects of recreation and the varied aesthefic pleasures that people find
in the outdoors. SNH's prime role is with the informal pursuits, but we should also
take a positive stance on behalf of the acfive and organised pursuifs which
primarily fall under Sport Scotland's remit, always assuming that these acfivities
themselves are being practised in ways which do not cause adverse effects on
natural resources. Some recreational activities do fall outside SNH's remit. These
include field sports such as angling and shoofing which are normally a form of

private or commercial use of land or water, and fall outside issues of access rights.

Also the way in which these recreational activities are practised, and their
commercial links and special management needs put them well beyond SNH's
remit to facilitate public enjoyment.

7. In assessing the effects of a development on access, a disfinction should be
made between the access itself, which is the ability to make use of a site or route,
and accessibility, which is the ease with which access can be taken. In different
seffings, these factors may have different levels of significance. In settings close to
where people live we are usually concemed 1o enhance both access and
accessibility but in a remoter setting in open country, access may not be a major
factor and greater accessibility of less cerfain value. Assessment should always
consider the needs of recreation dispersed in the countryside as well as at
facilities, and the importance of local networks (and threats to the loss of key
linkages) always borne in mind.

Close



48106_EIA Text 10/3/06 02:28 Page 253

Importance of Outdoor Access Considerations in
Environmental Assessment

8.  Outdoor access considerations are an essential element of the
Environmental Assessment process and any significant impacts on outdoor access
features and sites must be included in an Environmental Statement.

9.  Annexe lll of the Environmental Assessment Directive, and Schedule 3 of the
EASR 1988, require that an Environmental Statement must include ‘a description of
the likely significant effects, direct and indirect, on the environment of the proposed
development, explained by reference to," inter aliq,

a.  human beings

h.  the landscape and

i. interactions of these with each other and with wildlife, the air, soils, and the
climate

i material assets and
k. the cultural heritage.

10.  Where significant adverse effects are identified, the Environmental Statement
must include a description of mitigation measures (see para 22).

11. Schedule 3(3) of the EASR 88 also specifies that an Environmental

Statement may include, by way of explanation or amplification, information on,

inter alia,

c.  the type and quantity of expected pollutants including noise, vibration, light,
heat, and radiation:

e.  the likely significant direct and indirect effects of the proposal which may
result from the emission of pollutants and the creation of nuisances, including

secondary, cumulative, short, medium and longterm, permanent, temporary,
positive and negative effects.
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12. Regulations 22, 43, 54 and 68 provide planning authorities and the
Scottish Ministers with the power to require the above information (and any other

information in Schedule 3(3)), having regard in particular to current knowledge
and methods of assessment, where it is reasonably required fo give proper
consideration fo the likely environmental effects of the proposed development.

13. Thus, outdoor access interests can and should be included in an
Environmental Statement as a crucial element of the inferaction of human beings
with the environment often involving resources of a physical or cultural nature. They
should be reflected throughout the Environmental Assessment process, wherever the
effects of a proposal are likely to be significant. Where they are not included
SNH should normally be able to request the Competent Authority fo require the
developer to submit the information before they grant any consent for the project.
In case the Competent Authority disagrees with this approach, the precise
references in the Regulations which can be used to press for outdoor access
matters to be included in the Environmental Statement are listed below.
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Appendix 5 Table 1 References in Regulations

Impacts Topic in Regulations Reference in Regulations
Effects on people Human beings Sch. 3(2)(c]A
Effects on the Landscape Llandscape Sch. 3(2)(cH
Effects of pollutants on facilities Water Sch. 3(2)(c)E
Air Sch. 3 (2)(c)F
Soil Sch. 3(2)(c)D
Pollutants, residues, emissions Sch. 3(3)(c)
Effects of noise, vibration etc. on facilities  Pollutants, residues, emissions Sch. 3(3)(c)
Creation of nuisance Pollutants and nuisances Sch. 3(3)(e)

Outdoor Access Facilities Relevant to Environmental
Assessment
See Sections D.4, D.7 and D.8 of the main Handbook.

14.  The potential effects of a project on outdoor access interests will usually
depend on the following main considerations:

a.  the type of outdoor access facility;

b. the type of project, including its nature, scale, location, duration etc.; and
c.  the nature of recreation practised at the site or facility.

15.  Impact assessment therefore needs fo take account of the differing issues
and objectives for outdoor access facilities. Table 2 below summarises the types of
countryside access faciliies relevant fo the Environmental Assessment process.
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Appendix 5 Table 2
Outdoor Access Resources Relevant to Environmental Assessment

Area based facilities National Park
Regional Park
Country Park
Picnic Sites and other roadside facilities
[now repealed)
Areas subject fo S.49A Management Agreements including public access
National Nature Reserve
Llocal Nature Reserves
local open space and green space
Inland lochs and reservoirs

Linear access facilities Core Paths and the wider paths network available through access rights
long Distance Routes, regional routes, National Cycle Network
Public rights of way
Path Agreements (S.30 of the Countryside (Scotland) Act and S.21 of the Land
Reform (Scotland) Act
Permissive paths and routes on land where access rights do not apply

—b—
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16. The effects of any major development on people’s ability to enjoy open
recreation in the countryside can arise in a number of different ways, as shown in

Table 3 below.

Appendix 5 Table 3

Effects of Development on People’s Ability to Enjoy Open Recreation in the Countryside

Type of effect

Implications

Effects on the infrinsic quality of the
resources enjoyed by people.

Aesthetic changes, mainly visual and aural as considered in earlier
sections of this Appendix. However, there are recreational values in
solitude, challenge and hazard, enjoyment of wildlife and habitats

or in the sociability enjoyed in the more gregarious pursuits, which

can be affected by development.

Direct effects on the facilities or
infrastructure used to fake access or
for the practice of recreation.

Restriction of access fo facilities, barriers, physical restrictions or
limitations on the use of the site or facility, or even ifs loss.

Effects on the practice of recreations.

Restrictions or limitations on the kinds of recreations pursued, or in
the ways in which they are practised, and limitations on specific
recreations, say by reduction in available space.

Foreclosure on options for future
access development.

Any of the foregoing which might affect proposals either formalised
and recorded statutory plans or local access and recreation
strategies or less formerly known about, which might limit
development of future options in enhancing the supply or quality of
recreation opportunity for a community.

Implications for public safety.

These might arise from the development itself from the relocatfion of
facilities to a less suitable location, from the intensification of use, or
from the mixing of recreations previously having more space for their
own use.
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Restrictions on the less able.

Reductions to accessibility may lead to effects on the enjoyment of
the disabled, the elderly or people who are otherwise
disadvantaged (say, those without access to private motor transport).

Effects on particular recreations.

These will be assessed according to the specific circumsfances, but
might include issues such as a loss of access to boat launching,
restrictions fo a bridleway network, on the loss of key link routes in
an access network efc.

Types of Impact
See Sections D.4, D.7 and D.8 of the main Handbook

17.  All significant potential effects on outdoor access facilities should be
assessed. Generally, effects, or impacts, are likely to fall info one or more of the
types summarised in Table 4 below. For each type, an example of potential
impacts is given.
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Appendix 5 Table 4
Examples of Potential Outdoor Access Impacts

Type Example Timescale Reversibility Comments
Loss/closure/ Landtake from route or facility for Permanent Usually Usually adverse
extinguishment built development imeversible can be
cumulative
Permanent closure of right of way ~ Permanent Irreversible
at moforway
Temporary closure for minera Short fo Reversible
extraction medium-ferm
Diversion Hydro scheme or trunk road Permanent Irreversible Usually adverse
requires diversion of path can be
cumulative
Mineral extraction requires Llong-ferm Reversible
diversion of path
Wiaste disposal requires diversion ~ Medium-term  Reversible
of path
Building construction works require  Shortterm Reversible
diversion of path
Reduction in Industrial plant/factory causes Permanent Irreversible Usually adverse
amenity noise or smell to section of long can be
o Distance route cumulative
v
2 . . . .
Mineral working causes noise, dust  Llongferm Reversible Usually adverse
or vibration to country park can be
cumulative
Enhancement of  Golf course adjacent to a counfry ~ Permanent Irreversible Usually
amenity park reclaims derelict land beneficial
Infrusion Telecommunications mast in Medium to May be Usually adverse
wildland area long-ferm reversible
Obstructing Closure of paths fo, e.g., Various Usually Usually adverse
access roufes viewpoints and natural features timescales reversible
Enhancing access  Provision of access and/or Various Usually Usually
interpretation timescales reversible beneficial
Changes to Built development adjacent fo Permanent Irreversible Usually adverse
sefting and Regional Park can be

context

cumulative
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Project Types Particularly Relevant to Countryside
Access Conservation
See Sections D.4, D.7 and D.8 of the main Handbook.

18.  Almost any project fype that may be subject to the Environmental
Assessment procedures could potentially affect outdoor access inferests. SNH
should, therefore, be alert to the potential impacts on outdoor access in all
Environmental Assessment cases. However, experience indicates that particular
project types frequently have significant outdoor access implications and frequently
raise specific issues in the Environmental Assessment process. These are
summarised in Table 5.

Projects Frequently Resulting in Significant Outdoor Access Impacts

Project Type

Facilities Potentially Affected

Mineral extraction

Adverse effects on adjacent facilities from noise, dust, vibration and visual
impact and can require closure or diversion of linear facilities for long periods
of fime.

Landfill /land-raise

Adverse effects on adjacent facilities from noise, dust, smell and visual impact
and can require closure or diversion of linear facilities for medium periods of
time.

Flood prevention

Direct and indirect impacts on amenity of area facilities and can lead to
permanent closure or diversion of linear routes.

Windfarms

Can change perception and amenity of both area and linear facilities through
visual and noise impacts, access fracks can inferfere with/or facilitate public
access, general deferrent/attractor effects.

Hydro schemes/reservoirs

Can affect wildland qualities of remote areas, interfere with pre-existing access
and adversely affect amenity of routes along rivers/lochsides. Also can affect
the ability fo undertake, and the quality of, recreation on or in rivers.

Powerlines, masts and other
pylons

Effects on valued landscapes especially in remote countryside.

Afforestation

Can affect wildland qualities of remote areas, interfere with pre-existing access
and adversely affect amenity of area facilities and routes in the uplands.

Roads

Maijor road proposals often sever access routes and may lead to
extinguishment or diversion. Area facilities can be adversely affected by noise
and visual intrusions.

Maijor urban developments

Can reduce amenity value of area facilities and increase pressures for use on
vulnerable areas. Can lead to extinguishment or diversion of rights of way.

Rural industrial and statutory
undertaker developments

Effects on valued landscapes, loss of rural character, inappropriateness in the
seffing, loss or division of linear access routes, pollution.

Recreational developments

Implications for other recreational users/the site or area resource, affecting the
quality of enjoyment by others, affecting levels of use of an area or
accessibility fo it.
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Assessing Significance of Outdoor Access Impacts
See Sections C.3, D.7, D.8 and E. 10 of the main Handbook (duplicated below).

19. Reference is made to sections C.3, D.7 and D.8 of the main text of this

Handbook.

20.  Where effects on key outdoor access resources are likely to occur you
should seek the advice of your outdoor access advisors who will have experience
of dealing with these issues in the Environmental Assessment process. Generally,
SNH would consider outdoor access impacts to be significant where, either alone
or in combination with other projects already approved, the project would lead fo:

a.  permanent or longterm effects on the resources on which enjoyment of the
natural heritage depends, in particular where facilities have been provided
by SNH or others under statutory powers;

b.  permanent or longferm change that would affect the infegrity and long-term
susfainable management of facilities which were provided by SNH or
others under statutory powers;

c. where there are recreational resources for open air recreation pursuits
affected by the proposal which have more than local use or importance,
especially if that importance is national in significance;

d. major constraints on or improvements for access or accessibility fo
designated natural heritage sites;

e.  where mifigation and/or compensatory or altfernative recreational provision
is considered fo be inadequate.

21. Assessment of the scale of prospective effects from a development on
recreafion and access can be considered against a range of criteria, not all of
which will apply in any one circumstance. The main factors to be bome in mind

are as follows.

Appendix 5 Table 6

Assessment of the Scale of Effects of Development on Outdoor Recreation and Access

Assessment Factor

Commentary

Obtrusiveness or the scale of
the effect in the context in
which recreation fakes place

Thus noise effect might be accommodated or open fo mitigation in an urban
edge sefting, but much less acceptable or even beyond amelioration in
remoter countryside.

The intensity, frequency of
occurrence, timing, or
performance of the effect

These will be important factors in assessment of the acceptability of effects on
recreafion. At the less infense levels of effect, the outcomes may be acceptable
or open to mitigation either in infensity or through fime limitations on certain
activities within the development.

Potential for the effects to
augment and scale and
frequency of occurrence

This is a precautionary point of reasonable anticipation of how effects might
increase in scale over the years and thereby make mitigation ineffective.

The extent of local supply of
access and recreation
opportunities

This involves an assessment of the extent fo which a community has a shortage
[or ample supply) of facilities which may be made worse by a development,
allowing for the potential for compensatory provision through the creation of
alfernative opportunities.

—b—
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Assessment Factor

Commentary

Scarcity value of the
recreation resource

This factor recognises there are considerable geographic imbalances in the
supply of recreation opportunities, and where a resource is in short supply then
less compromise may be feasible. As examples, some parts of the country are
very poorly endowed with accessible open water space.

Recognition of the recreation
opportunities spectrum (ROS)

The recreation opportunities spectrum is a basic principle of recreation
planning that provision should be made for people’s recreation needs along a
range which provides for gregarious, active and some noisy recreations af
one end of the scale, to opportunities for the enjoyment of solitude and quiet
enjoyment at low densities of participation. This ensures high quality provision
for small numbers of people at one end of the spectrum as important as
providing for the many at the other end.

Appendix 5 Table 7

Mitigation Measures for Outdoor Access and Recreation

Opportunities for Mitigation
See Sections D.9Q, E.7 and F.3 of the main Handbook.

22. Developments need not just create effects on recreation resources, on the
practice of recreations, or on the potential for the future needs of a community.
Opportunities may arise from new developments, either directly as a consequence
of new access being created or through the opportunity fo manage or plan for
better recreation provision. In some cases recreation itself may be having effects on
natural resources which are not managed effectively, or too sensitive to bear
increased use, in cases where accessibility is enhanced. The nature of mitigation
will have to be failored fo resolving or compensating for the predicted adverse
effects described earlier, but some general issues fo consider are summarised in
Table 7 below.

Measure

Commentary

Realignment of access

This can be a simple and very acceptable measure, provided that major diversion
of use is not proposed. Excessive diversion may lead to non-compliance or be
inadequate to serve certain interests, especially the disadvantaged and disabled,
or simply may be too distant for visitors' real needs.

Compensatory
provision

Best acceptance of alternative provision will arise where the overall benefits are
perceived by the visiting public fo outweigh the losses, particularly if both access
and accessibility are enhanced.

Reduction of the
infensity, frequency or
timing of the effects

Mitigation of this kind is always potentially acceptable, provided that the
amelioration is realistic, can be guaranteed and is nof in due course overtaken by
a greater intensity of use af the development site, and provided that the adverse
effects are not wholly incompatible with the nature of recreational use and its
sefting, in which case, limitations will probably not be effective.

Enhanced management
provision for the
recreational use of the
area or site

Likely to provide beneficial mitigation, especially where recreation management
was absent or weakly provided for, and perhaps even a cause of adverse effects
itself on natural resources. However, new management regimes in any area where
recreation is a significant use of land should be the subject of consultation with
recreational interests, especially where the development itself is a matter of
controversy as a result of its projected effects on the enjoyment of the natural
heritage.
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Appendix 6 Effects on the Marine Environment

Introduction

1. This Appendix explains in more detail the issues likely to arise in the EIA
process in respect of the marine environment. Compared fo terresfrial interests,
there are very few published EIA techniques or good practice methods relating
specifically to marine impact assessment (see list of references below). Marine
issues are often overlooked in published Environmental Statements and, unless a
European Marine Site is involved, Competent Authorities may also overlook
potential impacts on the marine environment. Consequently, consideration of these
impacts may be absent or inadequate at any stage in the EIA process and one of
the key obijectives of the guidance in this Appendix is fo enable SNH fo remedy
such deficiencies.

2. The EIA process described in the main fext of this Handbook is entirely
relevant and applicable to impact assessment on the marine environment. Equally,
marine issues should be an infegral consideration at every step in the process.

This Appendix:
a. sefs out the importance of marine considerations in EIA;

b. summarises the designations relafing to marine areas and their conservation
objectives relevant to the EIA process;

c. identifies the main or typical threats to the marine environment, ie. the main
potential impacts, and project types particularly relevant to the marine
environment; and
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d. provides general advice on assessing the significance of impacts on the
marine environment.

References
3. Reference is made here to the following publications:

A. Crown Estate Commissioners, Feb 2000, Environmental Assessment Guidance
Manual for Marine Salmon Farmers, CEC

B. SNH, March 2000, Marine Aquaculture and the landscape: The siting and
design of marine aquaculture developments in the landscape, SNH

C. Marine Biological Association of the UK, Marine Life Information Network
[(MarlIN)), ongoing website at hitp://www.marlin.ac.uk

D. Campbell, J.A., 1993, Guidelines for assessing marine aggregate extraction.
MAFF Laboratory leaflet Number 73, Directorate of Fisheries Research, Lowestoft,
1993 ISSN 0143 8018

E. Vella, G. et. al. (University of Liverpool, Centre for Marine and Coastal Studies
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Environmental Research and Consultancy] 2001, Assessment of the effects of noise
and vibration from offshore windfarms on marine life, ETSU W/ 13,/00566/REP.
DTI publication URN O1/1341

Importance of Marine Considerations in EIA
See also text in the main Handbook.

4. Marine considerations are an essential element of the EIA process and any
significant impacts on marine features and sites must be included in an
Environmental Statement.

5.  Annexe lll of the EIA Directive, and Schedule 4 Part | of the EIASR 99,

require that an Environmental Statement must include

a description of the aspects of the environment likely to be significantly affected by
the development including in particular ... fauna, flora, ... water, air, climatic
factors, ... landscape ... and the inferrelationship between the above factors ...

These clearly are intended to include the marine environment.

6. Where significant adverse effects are identified the Environmental Statement
must include a description of mitigation measures.

7. Schedule 4(4) of the EIASR 99 also specifies that an Environmental
Statement may include:

A description of the likely significant effects of the development on the environment,
which should cover the direct effects and any indlirect, secondary, cumulative,
short, medium and long term, permanent and temporary, positive and negative
effects of the development resulting from:

a the existence of the development;

b the use of natural resources;

c the emission of pollutants, the creation of nuisances and the elimination of
waste.

8.  The Regulations provide Competent Authorities and the Scottish Ministers
with the power fo require the above information (and any other information in
Schedule 4(4)), having regard in particular fo current knowledge and methods of
assessment, where it is reasonably required to give proper consideration fo the
likely environmental effects of the proposed development.

9. Thus, all marine interests can and should be included in an Environmental
Statement and throughout the EIA process wherever the effects of a proposal are
likely to be significant. Where they are not included SNH should normally be able
to request the Competent Authority to require the developer fo submit the
information before they grant any consent for the project.

Marine Site Designations Relevant to EIA

10. The potential effects of a project on marine inferests will usually depend on
2 main considerations:
a. the type of marine interest; and
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b. the type of project, including its nature, scale, location, duration efc.

11. Impact assessment therefore needs to take account of the differing issues
and conservation objectives for marine sites. Table 1, on the next page,
summarises the natural heritage designations relevant to marine areas.

Designation

Interest/Purpose of Designation

Marine Nature Reserve
(MNR)

Conservation and study of marine flora or fauna or geological or
physiographical features.

European Marine Site
[Marine SPAs and
Marine SACs)

Comprises those parts of Special Profection Areas (SPAs) under the EC
Birds Directive and Special Areas of Conservation (SACs) under the EC
Habitats Directive that lie below Highest Astronomic Tide (HAT). The
interests for which the sites are designated are, in the case of SPAs, the
bird species listed in Annexe 1 of the Birds Directive and, in the case of
SACs, the habitats and species listed in Annexes | and Il of the Habitats
Direcfive respectively (and also giving added profection fo species listed
in Annexes IV and V) that are specified in the citation for the
classification/designation. European Marine Sites are subject fo the
protection and management provisions of the Habitats Regulations 1994.

Sites of Special Scientific
Interest (SSSI) with marine
features

The protection and management of sites which, in the opinion of SNH,
are of special scientific inferest by reason of their flora or fauna or
geological or physiographical features. SSSI will normally extend down to
Mean low Water Mark Ordinary Spring Tides (MLWMOST) but the
interests may extend beyond this level down to Lowest Astronomic Tide
(LAT) or to subtidal areas.

Marine Consultation Areas

A non-statutory designation infended fo assist in the profection and
conservation of marine areas which are of high conservation value but not
otherwise designated

National Scenic Areas

Designated by the Scottish Minisfers to conserve the natural beauty and
amenity of some of the finest landscapes in Scotland, several of which
include coastal areas and some include extensive areas of sea as well as

land.

Types of Impact

See also relevant sections in the main Handbook and Appendix 4.

12. Al likely significant effects (or impacts) on marine inferests should be
assessed. Projects could affect the ecology, biclogy, geology, geomorphology,
visual (both landscapes and seascapes), cultural and amenity value or accessibility
of the marine environment and SNH could be concerned about any of these. For
example, projects can have:

Direct effects: such as
landtake with consequent loss of habitat from inferidal or subtidal areas;
severance or fragmentation of areas e.g. by the construction of barriers or
causeways;
burial of marine flora and fauna by deposits on the sea bed;
loss of marine flora or fauna and disturbance to habitats caused by extraction
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of material from the sea bed;

visual infrusion caused by conspicuous and uncharacteristic structures defracting
from visual amenity;

loss of small jefties or quays which facilitate quiet recreational enjoyment of
coastal areas; or

Indirect effects: such as
changes in tidal prisms or sediment budgets in natural systems caused by a
one-off 'capital’ dredge or frequent maintenance dredging;
inferruption or other changes to natural coastal processes, e.g. by coast
profection works;
noise disturbance to birds, e.g. from land based indusrial acfivity or from
increased use of powered boats;
vibration disturbance fo fish and marine mammals, e.g. from blasting or drilling
operations;
changes in sediment erosion or deposition caused by increased navigation;
increased disturbance to marine flora and fauna caused by increased levels of
recreafional diving/sub-aqua acfivifies.

13.  In the marine environment it is particularly important fo consider cumulative
impacts. One discharge to the sea or one small physical change to coastal
processes may be acceptable on its own, but in combination with the effects of
other projects could cause a significant adverse effect.

14.  The relative paucity of information about some aspects of the marine
environment may also mean that the precautionary principle may need to be
invoked more often in marine EIA cases [see section F.1 of the main text of this

Handbook).

Project Types Particularly Relevant to Marine
Conservation
See also relevant sections of the main Handbook.

15.  Almost any project type that may be subject to the EIA procedures could
potentially affect marine interests. SNH should therefore consider potential impacts
on marine conservation in all EIA cases. However, experience indicates that
particular project types frequently have significant marine implications and
frequently raise specific issues in the EIA process. These are summarised in Table
2. It should also be appreciated that the different life stages of a project may have
different effects on the marine resource; these different life stages are described in
the main Handbook.
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Projects Frequently Resulting in Significant Marine Impacts

Project Type

Marine Natural Heritage Interests Most Likely to be Potentially Affected*

Marine dredging for mineral
extraction (construction and
maintenance)

Marine dredging for navigation

Water quality, flora, fauna, marine habitats, geological features and
natural coastal and maritime systems and processes including sediment
drift, erosion and accretion

Deposit of dredgings at sea or
on the coast

As above plus potential landscape and visual amenity and access to the
coast

Waste management and
disposal of waste af sea

Water quality, flora and fauna, marine habitats, natural coasfal and
maritime systems and processes

Aqueous and other liquid
discharges to the sea including
waste water treatment work
discharges

Water quality (including temperature), flora and fauna, marine habitats,
natural coasfal and maritime systems and processes, visual amenity

Gaseous emissions likely to be
deposited on the marine
environment

Water quality, flora and fauna, marine habitats

Radioactive discharges info the
sea

Water quality, flora and fauna, marine habitats

Laying cables, pipes efc. on or
in the sea bed

Flora, fauna, marine habitats, geological features and natural coastal and
maritime systems and processes including sediment drift, erosion and
accretion

Land claim from the sea
Coast Protection Schemes

Flood Prevention Schemes

Water quality, flora, fauna, marine habifats, geological features and
natural coastal and maritime systems and processes including sediment
drift, erosion and accretion; landscape and visual amenity and access fo
the coast

Transport infrastructure including
bridges and causeways

Flora, fauna, marine habitats, geological features and natural coastal and
maritime systems and processes including sediment drift, erosion and
accretion; landscape and visual amenity and access fo the coast

Coastal Development, e.g.
marinas and built developments

Water quality, flora, fauna, marine habitats, geological features and
natural coastal and maritime systems and processes including sediment
drift, erosion and accretfion; landscape and visual amenity and access fo
the coast

Energy projects including marine
wind turbine generators, wave
energy generators and fidal
barrages

Water quality, flora, fauna, marine habitats, geological features and
natural coasfal and maritime systems and processes including sediment
drift, erosion and accretion; landscape and visual amenity and access fo
the coast

Marine aguaculture

Water quality, flora, fauna, marine habitats, natural maritime systems and
processes; landscape and visual amenity and access to the coast

*N.B. The interests listed here are infended to be illustrative of the range and
nature of natural heritage interests potentially affected. The Table should not be
used as a ‘checklist’ and all projects should be carefully scoped for all potentially
significant effects on the natural heritage and wider environment where
appropriate.
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Assessing Significance of Marine Impacts

16.  Where effects on key marine resources are likely to occur you should, if
necessary in addition, seek the advice of your marine advisors who will have
experience of dealing with these issues in the EIA process. Generally, SNH would
consider marine impacts to be significant where, either alone or in combination
with other projects, the project would lead fo:

a. adverse or beneficial impacts on the sysfems or processes or features for
which a site had been notified or designated;

b. permanent or longferm change that would affect the integrity and long-term
sustainable management of natural coasfal processes and other natural
marine systems;

c. permanent or longterm change to the quality of the natural heritage locally
or regionally as a result of the destruction or enhancement or widespread or
extensive degradation or improvement of marine habitats, species
populations or features.

17. Itis particularly important that these considerations are not confined
to the on-site, direct impacts of a proposal but applied equally to off-site,
indirect effects such as outfalls or coast protection or flood defence works
or developments leading to changes in surface water run-off to
rivers/estuaries etc.
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SCOTTISH EXECUTIVE Victoria Quay
Edinburgh EH6 6QQ
Development Department
Planning Division
Telephone: 0131-244 7710
Fax: 0131-244 7083
Heads of Planning John.Gunstone@scotland.gsi.gov.uk
http://www .scotland.gov.uk

CC. CoSLA
SSDP
Our ref: PGD/5/12
June 2002
Dear Sir/ Madam

ENVIRONMENTAL IMPACT ASSESSMENT (EIA) DIRECTIVE
1) Minimum Requirements of the Regulations
2) Outline Planning Applications

Increasingly over the past few years planning decisions have been challenged on grounds that the
planning authority has not, or has not properly, complied with the requirements of the European
Community Directive on the assessment of the effects of certain public and private projects on the
environment (the EIA Directive). Local authorities need to ensure compliance with the Directive
so that environmental impacts can be properly considered. For all concerned, challenges are costly
and time consuming. They delay and frustrate the planning system and do little to encourage
belief in its efficiency.

We cannot prevent such challenges. But careful application of the Regulations that implement the
Directive will help minimise the number of challenges and should also limit the likelihood of a
successful challenge.

Minimum Requirements of the Regulations

Attached to this letter is a note in the form of a Q&A brief that sets out minimum requirements of
the Environmental Impact Assessment (Scotland) Regulations 1999 (SSI 1999/1) (the EIA
Regulations) in so far as they relate to planning. It also highlights some EIA related issues that
have arisen in recent Court cases and indicates actions that your planning staff can take to avoid
similar difficulties. The Court cases are English cases, but given the similarities in the EIA
regimes north and south of the border, they are relevant to the operation of the EIA Regulations in
Scotland. I would be grateful if you could disseminate this letter and the accompanying note
widely to planning officers within your Authority.

Outline Planning Applications

The attached Q&A contains advice on handling outline planning applications where EIA is
required. It points to how an outline planning permission should be constructed to ensure the

—b—
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development is within the parameters of the environmental information provided via the EIA
process. However, outline planning applications must be screened properly in the first instance to
ensure those requiring EIA are identified. Some particular concern has been expressed about
planning authorities not requesting sufficient information on outline proposals in order to screen
them properly. Planning authorities are therefore reminded of the powers available to them under
article 4(3) of the Town and Country Planning (General Development Procedure) (Scotland)
Order 1992 (the 1992 Order) in relation to additional details on outline planning applications.

The powers under article 4(3) and under article 13 of the 1992 Order for requesting further
information on applications are also of importance in obtaining sufficient information to evaluate
the environmental information provided. If the environmental information obtained through the
EIA process does not reflect the developer’s more detailed proposals, then tying the permission to
that environmental information, while necessary, may hamstring the development. It is important
to have as full an idea of the proposal as possible, so that, if necessary, further information for the
Environmental Statement can be requested (regulation 19 of the EIA Regulations) to ensure it
fully reflects the proposal. As a result, restricting the development to the parameters set by the
environmental information are less likely to thwart the development.

Should you have any questions relating to this legislation please contact Alan Cameron of the

Executive’s Planning Division by e-mail at Alan.Cameron@scotland.gsi.gov.uk or by telephone
on 0131 244 7065.

Yours sincerely

268

JOHN GUNSTONE

Close
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Environmental Impact Assessment: Questions and
Answers

1.0 Introduction

1.1 Although the Directive has now been in force for many years some planning

authorities will have had limited experience of it. This note, in the form of answers
fo frequently asked questions, offers a brief guide to the Directive, the Regulations
and planning authority responsibilities. The guide does not offer definitive guidance
and is not a subsfitute for the Regulations or for guidance provided in the official
Scottish Executive Development Department Circular 15/99, Environmental Impact
Assessment (Scotland) Regulations 1999 (electronic copy af

hitp:/ /www.scotland.gov.uk/library2 /doc04/eia-00.htm), nor the advice in
Planning Advice Note 58: Environmental Impact Assessment (electronic copy af
hito:/ /www.scotland.gov.uk/library /pan/pan58-00.him). You need to be
familiar with these documents and refer to them when dealing with applications
where EIA is involved. But it may provide a useful aide-memoire fo remind you of
some of the potential pitfalls in cases involving EIA and offer some advice on how
you can avoid them.

1.2 The interprefation of the EIA Directive and Regulations have been aided by
a series of court decisions. This paper also includes references to the cases and
summarises the judgements. These cases have important implications for the way in
which planning authorities exercise their responsibilities. As noted in the covering
lefter these are English Court cases, buf given the similarity of the regulations north
and south of the border, they are very relevant fo the operation of the EIA
Regulations in Scofland.

2.0 Background

2.1 In the UK, environmental issues have long been taken info account during
the planning process. However, practice varied throughout the European
Community. Member States agreed in 1985 that procedures should be
harmonised so that environmental issues were addressed in a more rigorous,

scientific and fransparent manner. In 1988 the European Directive on the effects of
certain public and private projects on the environment came into effect. The
Directive, referred to as the EIA Directive, was amended by Council Directive No.
97/11/EC in 1997. The consolidated text of the directive is reproduced af
Appendix 1 of the DETR publication Environmental Impact Assessment: a guide to
procedures. An electronic copy is available af
www.planning.dilr.gov.uk/eia/guide/index.him. Please note, however, the guide
itself needs to be freated with some caution as if is based largely on the English
planning system and regulations.

2.2 For projects that are subject to approval through the planning sysfem the
requirements of the Direcfive have been transposed info domestic legislation by the
Environmental Impact Assessment (Scotland) Regulations 1999 (SSI 1999 No. 1)
(the Regulations). A copy of the Regulations is available at www.scotland-

legislation.hmso.gov.uk/legislation /scotland /ssi1999/ 199900 him.
3.0 What do the Regulations require?

3.1 For qudlifying projects they require a planning authority to consider, first,
whether a proposed project is likely to have a significant effect on the

—b—
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environment. If so, the authority must ensure that the applicant carries ouf an
assessment and prepares and submits to the planning authority a report that
identifies, describes and assesses the effects that the project is likely to have on the
environment. The process is referred to as Environmental Impact Assessment (EIA),
the report as the Environmental Statement (ES).

3.2 The ES has fo address the direct and indirect effects of the development on
a number of factors including the population, fauna, flora, soil, air, water, climatic
factors, landscape and archaeclogy. Full details of the information that has fo be
included is listed in Schedule 4 to the Regulations. The ES must also contain a non-
technical summary so that lay persons can understand what is being proposed and
its likely effects.

3.3 Members of the public, and statutory consultees, must be given the
opportunity fo comment on the ES. Before any decision fo approve the application
may be taken, the planning authority must take info account the ES and any
representations made about the environmental effects by the public or consultees.
They must also state in their decision that they have done so.

4.0 Is there a standard format for an ES?

4.1 There is no prescribed format, but in the case of Berkeley v SSETR (2000,
the House of lords commented that an ES must nof be a paper chase. Lord
Hoffman said, ‘the point about the Environmental Statement contemplated by the
Directive is that it constitutes a single and accessible compilation, produced by the
applicant at the very start of the application process, of the relevant environmental
information and the summary in nontechnical language.’

5.0 Do the Regulations apply to all applications for planning
permission?

5.1 There are 2 classes of project. Schedule 1 of the Regulations lists those for
which EIA is mandatory. Schedule 2 lists those where the planning authority is
required to consider whether the project is likely to have a significant effect on the
environment. Where this is the case, EIA must also be carried out. There is no
discrefion not to require EIA simply because other information about the project is
available.

6.0 What action does the planning authority have to take?

6.1 The authority’s roles involve ‘screening’ to determine whether a project
requires EIA; "scoping’ to advise the applicant of the likely, significant effects on
the environment that it wants to see addressed in the ES; consultation with statutory
consuliees, members of the public and others who may have views on the
proposal and the ES; and evaluation of the environmental information presented in
the ES and any representations made on it prior to making its decision.

7.0 Screening

7.1 An applicant for planning permission may ask the planning authority for a
'screening opinion’ before submitting the application. If it receives such a request,
the authority has fo issue an opinion within 3 weeks of the date of receipt unless
an extension of time is agreed in writing with the person making the request. A
copy of the opinion has to be made available for public inspection where the
planning register is kept.
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7.2 Where a planning application is submitted without an ES, and a screening
opinion has not previously been issued, the authority must defermine whether the
application falls within a class of development listed in either Schedule 1 or 2 of
the Regulations and, for any that fall within Schedule 2, whether the project will
have a significant effect on the environment. The authority will then issue a
'screening opinion’ fo the applicant and place a copy on the planning register.
Again a period of 3 weeks is allowed from the date the application is received
unless an extension of time is agreed in writing with the applicant.

8.0 Who has to give the screening opinion?

8.1 It is the responsibility of the planning authority to ensure that planning
applications are ‘screened’ fo establish whether EIA is required. Normally this will
be carried out by the officer dealing with the planning applicafion. But the
decision is taken on behalf of the planning authority. If the decision is to be made
by officers, it is important to ensure that they have delegated authority fo do so.

8.2 In R v St Edmundsbury Borough Council, ex parte Walton (1999), o
decision of the planning authority to grant planning permission was overturned
because a decision not fo require EIA was taken by an officer who had no formal
delegation. PAN 58 gives best practice guidance advice in terms of the
management of EIA applicafions.

9.0 What factors are taken into consideration when reaching
a screening opinion?

9.1 Given their scale and nature, Schedule 1 projects should be easily
identified and it is expected the applicant would not submit such a proposal
without an ES. But if not, it should be a fairly straightforward matter to decide that
EIA is required.
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9.2 For projects within a category of development listed in Schedule 2 a
screening opinion has to be made if the project is located in, or partly within, @
'sensitive area’ (as defined in regulation 2(1)) exceeds/meets the
criteria/thresholds listed in column 2 of the Table at Schedule 2.

9.3 Schedule 3 of the Regulations gives some guidance on how to decide
whether these projects are likely to have significant environmental effects. Further
indicative guidance is provided in Annexe A of the SEDD Circular 15/99 on
Environmental Impact Assessment. Decisions need to be taken on a case-by-case
basis. Thresholds shown within the indicative guidance in the Circular are not
determinative. Individual projects that fall below the indicative thresholds and
criteria in the Regulations may require EIA. The important thing is fo consider
whether the proposed development is likely to have significant environmental
effects and to be clear of the reasons for the decision.

9.4 Projects outwith ‘sensitive areas’ that fall below the thresholds and criteria in
Column 2 of the Table at Schedule 2 do not generally require EIA and the
authority need not adopt a screening opinion. In effect, the Regulations have
already provided a negative screening opinion. The exception to this is where the
Scottish Ministers have exercised powers under regulation 4(8) to direct that EIA is
required even though it does not meet these thresholds and criteria. Such a
direction will usually be in response fo a request by the planning authority.
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10.0 Does the screening opinion have to give reasons for the
decision?

10.1 Where EIA is required, the authority must provide a written statement giving
full reasons for its decision. There is no similar requirement where the authority
decides that EIA is nof required. However, it would be prudent for the authority to
make and refain for its own use a clear record of the issues considered and the
reason for ifs decision. This would be very useful in the event of any challenge to
the planning decision based on EIA grounds.

11.0 Can the screening opinion still be issued outside of the
3 week timescale?

11.7 To avoid unnecessary delays it is important that every attempt should be
made fo issue screening opinions within the statutory 3 week period. The
regulations do, however, allow for the authority and the applicant to agree a
longer period. Unless there is such agreement, the authority has no legal authority
fo request EIA beyond the 3 week period.

11.2 But, if it had not issued a screening opinion and it considered that EIA was
required, the authority could seek to persuade the applicant voluntarily to carry out
an assessment and provide an ES, which would be submitted in accordance with
the Regulations. It can also request the Scottish Ministers fo issue a screening
direction to determine whether EIA is required.

12.0 Can the authority change its screening opinion?

12.7 Yes. But this should be done within the statutory period unless there is prior
agreement of the applicant to extend the period.

12.2 It is possible that additional information about the effects of the project not
known to the authority when ifs screening opinion was given will come fo light
before a decision is taken on the application. If that information indicates that EIA
is required the authority must not ignore it simply because it has already issued an
opinion that EIA is nof required. If the authority ifself is unable to change its
opinion, it should request a screening direction from the Scottish Ministers (who
have a general power to direct whether EIA is required) before any decision is
taken on the application.

12.3 The case of Fernback and Others v Harrow LBC (2000) addressed this
issue. In this case the court held that a ‘negative’ screening opinion issued by a
local planning authority (LPA) did not determine whether an application for
planning permission was 'EIA Development’ and a ‘positive’ one by the LPA was
determinative only in the absence of one by the Secretary of State. On the other
hand, an opinion by the Secrefary of State, either way, is determinative. In
Scofland the role of the Secretary of State would of course be taken by the Scottish
Ministers.

13.0 Scoping

13.1 Applicants for planning permission may request the planning authority fo
provide a 'scoping opinion’ on the impacts and issues that the EIA should address
— i.e. those impacts that are likely to be significant. The statutory process requires
discussion between the authority, applicant and statutory bodies and a scoping
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opinion to be issued within 5 weeks of the request or such longer period as may
be agreed.

13.2 The Regulations require the authority to issue a scoping opinion only in
cases where the application has not yet been submitted. But authorities are
encouraged to respond favourably to any request from the applicant for a scoping
opinion. They may also wish to consider whether they should exfend consultations
fo involve the public and other interested bodies.

14.0 Once a scoping opinion is issued can | request further
information?

14.1 A scoping opinion that is agreed by all interested parties af the outset
should ensure that the relevant issues and potential impacts are identified and
reported in the ES. Provided EIA is properly carried out this should minimise the
need to request further information. However, if the planning authority believes that
further information is necessary it is able to request it under regulation 19.

14.2 It is important fo stress that the authority must obtain all the information it
needs fo assess and evaluate the likely significant environmental effects of the
proposal before it reaches its decision. It cannot adopt a ‘wait and see’ approach
or impose a condition requesting further work to identify the likely environmental
effects after permission has been granfed. It must be sure that all of these have
been identified and taken into account before granting planning permission.

14.3 R v Cornwall County Council ex parte Jill Hardy (2001) refers to a case
in which the applicant carried out EIA and provided an ES. Although it was known
that the conditions at the site were those favoured by a protected species, bats,
the applicant did not investigate for their presence. The planning authority, advised
by English Nature, granfed planning permission but imposed a condition requiring
the applicant to carry out a survey fo esfablish whether bats were present prior to
commencing the development. The court held that this information should have
been included in the ES, otherwise the authority could not comply with the
Regulations [regulation 3(2)). The planning permission was quashed.
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15.0 Who has to be consulted, and when?

15.1 The Regulations require a planning authority to consult with specified
statutory consultees prior fo issuing any scoping opinion. It must also give statutory
consultees and members of the public an opportunity o comment on any ES and
its associated planning application and it must take any relevant views expressed
by them info account in reaching ifs decisions.

15.2 There is no requirement to consult either statutory consultees or the public
about screening opinions.

16.0 Do special provisions apply in advertising development
subject to EIA?

16.1 Where an ES is submitted, the planning authority has o advertise this in a
local newspaper (and the Edinburgh Gazette] and specify where the application
and ES may be inspected for a period of 28 days during which time
representations can be submittied fo the planning authority. The applicant is
responsible for the payment of fees relating to the advertising of the application in
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the newspaper. There is also a specific form of Notice for EIA applications. See
Schedule 5 of the Regulations. http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland /ssi 1999 /99900107 him#sch5

17.0 Does further information requested under Regulation 19
also have to be advertised?

17.1 Yes. The authority will have to advertise in the manner set out in regulation
19, using Schedule 6 of the regulations.  http://www.scotland-
legislation.hmso.gov.uk/legislation/scotland /ssi 1999 /99900107 .htm#sch6

18.0  What if the applicant changes the ES rather than simply
provides further information?

18.1 There is no specific provision dealing with amendments or additions to an
ES that has already been submitted. Such information would not be regarded as
"further information” as this is very specifically defined in the Regulations.

18.2 The safest approach is fo freat any addition or amendment as an ES
submitted during the course of a planning application and to advise the applicant
to advertise the whole of the ES, with the amendment/addition, in compliance
with regulation 13. This will ensure compliance with the general intent of the EIA
Directive fo notify and inform people of the possible environmental effects of a
proposed development.

19.0 Evaluating the Environmental Statement

19.1 The planning authority is responsible for evaluating the ES to ensure it
addresses all of the relevant environmental issues and that the information is
presenfed accurately, clearly and systematically. The planning authority should be
prepared fo challenge the findings of the ES if it believes they are not adequately
supported by scientific evidence. If it believes that key issues are not fully
addressed, or not addressed at all, it must request further information. The authority
has to ensure that it has in its possession all relevant environmental information
about the likely significant environmental effects of the project before it makes its
decision whether to grant planning permission. It is too lafe to address the issues
after planning permission has been granted.

20.0 Does this also apply to applications for outline planning
permission where some matters may be reserved for later
determination?

20.1 Yes. Where it applies, the Directive requires EIA fo be carried out prior to
the grant of ‘development consent’. Development consent is defined as ‘the
decision of the Competent Authority or authorities which entitled the developer to
proceed with the development’. Under the UK planning system, it is the planning
permission that enables the applicant to proceed with the development. Therefore,
in the case of outline applications, EIA applications must be properly assessed for
possible environmental effects prior to the grant of outline permission. It will not be
possible to carry out EIA af the reserved matters stage. The planning permission
and the condifions aftached fo it must be designed fo prevent the development
from taking a form — and having effects — different from what was considered

during EIA.
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20.2 This was confirmed in the case of R v SSTLR ex parte Diane Barker
(2001).

21.0 For outline planning applications, how should EIA be
carried out so as to comply with the Directive and Regulations?

21.1 The cases of R v Rochdale MBC ex parte Tew (1999) and R v Rochdale
MBC ex parte Milne (2000) sef out the approach that planning authorities need fo
take when considering EIA in the confext of an application for oufline planning
permission if they are to comply with the Directive and the Regulations.

21.2 Both cases dealt with a legal challenge to a decision of the authority to
grant oufline planning permission for a business park. In both cases an ES was
provided. In ex parte Tew the Court upheld a challenge to the decision and
quashed the planning permission. In ex parte Milne, the Court rejected the
challenge and upheld the authority's decision to grant planning permission.

21.3 In ex parte Tew, the authority authorised a scheme based on an illustrative
masterplan showing how the development might be developed, but with all details
left to reserved matters. The ES assessed the likely environmental effects of the
scheme by reference fo the illustrative masterplan. However, there was no
requirement for the scheme to be developed in accordance with the masterplan
and in fact a very different scheme could have been built, the environmental effects
of which would not have been properly assessed. The Court held that description
of the scheme was not sufficient fo enable the main effects of the scheme to be
properly assessed, in breach of Schedule 4 of the Regulations.

21.4 In ex parte Milne, the ES was more detailed; a Schedule of Development
sef ouf the details of the buildings and likely environmental effects, and the
masterplan was no longer merely illustrative. Conditions were affached fo the
permission "o fie the outline permission for the business park to the documents
which comprise the application’. The outline permission was restricted so that the
development that could take place would have to be within the parameters of the
matters assessed in the ES. Reserved matters would be restricted to matters that
had previously been assessed in the ES. Any application for approval of reserved
matters that went beyond the parameters of the ES would be unlawful, as the
possible environmental effects would not have been assessed prior to approval.

21.5 The judge emphasised that the Directive and Regulations required the
permission to be granted in the full knowledge of the likely significant effects on the
environment. This did not mean that developers would have no flexibility in
developing a scheme. But such flexibility would have to be properly assessed and
faken info account prior to granting oufline planning permission.

21.6 He also commented that the ES need nof contain information about every
single environmental effect. The Directive refers only to those that are likely and
significant. To ensure it complied with the Directive the authority would have to
ensure that these were identified and assessed before it could grant planning
permission.

21.7 The Court of Appeal in ex parte Diane Barker (2001) confirmed this
approach.
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22.0 What are the lessons of these cases?

22.1 You will want to read these judgements carefully, but there are some

general points about applications for outline planning permission:

a. An application for a 'bare’ outline permission with all matters reserved for later
approval is extremely unlikely to comply with the requirement of the Regulations.

b. When granting outline consent, the permission must be ‘tied" to the
environmental information provided in the ES, and considered and assessed by
the authority prior to approval. This can usually be done by conditions although
it would also be possible fo achieve this by a planning agreement (under
section /5 of the Town and Country Planning (Scotland) Act 1997). An
example of a condition was referred to in ex parte Milne (2000). ‘The
development on this site shall be carried out in substantial accordance with the
layout included within the Development Framework document submitted as part
of the application and shown on [a) drawing entifled “Master Plan with
Building Layouts.” The reason for this condition was given as ‘The layout of the
proposed Business Park is the subject of an Environmental Impact Assessment
and any material alferation to the layout may have an impact which has not
been assessed by that process.’ (see paras 28 and 131 of the judgement.

c. Developers are not precluded from having a degree of flexibility in how a
scheme may be developed. But each optfion will need to have been properly
assessed and be within the remit of the outline permission.

d. Development carried out pursuant fo a reserved matters consent granted for o
maiter that does not fall within the remit of the outline consent will be unlawful.

23.0 What if | fail to comply with the Regulations?

23.1 ltis possible that proceedings will be initiated by an aggrieved party either
through the domestic courts or by reference to the European Commission.

24.0 Domestic challenges

24.1 It should be evident from the court cases referred to that failing to comply
with the Regulations may make a decision to grant planning permission unlawful
and lead fo it being quashed by the court. Although the court has the power not to
quash planning decisions where there has been procedural impropriety, this
discrefion is very limited in cases involving EIA because of the duty to comply with
EC legislation. It can only be exercised where there has been 'substantial
compliance’ with the Directive.

24.2 If the project is one to which the Regulations apply it is essential to comply
fully with them. It is not sufficient fo argue that EIA was not necessary because all
of the information that could have been in the ES was available elsewhere and
was faken into account before the decision was taken: or that had an ES been
available the decision would have been the same.

24.3 In Berkeley v SSETR (2000), the House of Lords unanimously emphasised
the need to comply with the Regulations. It took the view that when considering
compliance with the Regulations it was necessary to consider the EIA Directive. The
Lords stressed that the importance of the EIA process extended beyond the decision
on the application. lis purpose is fo provide individual citizens with sufficient
information about the possible effects and give them the opportunity to make
representations. The court was not entitled to decide affer the decision had been
made that the requirement of EIA could be dispensed with on the ground that the
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outcome would have been the same even if these procedures had been followed.
In his leading judgement, lord Hoffman noted that the Directive did not allow
Member States fo treat ‘a disparate collection of documents produced by parties
other than the developer and fraceable only by a person with a good deal of
energy and persistence as safisfying the requirement fo make available to the
public the information which should have been provided by the developer’.

25.0 Complaints to the European Commission

25.1 Individuals may, and do, complain to the European Commission that
planning applications should have been subject to EIA, or that where EIA was
underiaken the procedures were not followed correctly or the information in the
Environmental Statement was inadequate. This can lead to formal legal
proceedings between the Commission and the United Kingdom. This can be
lengthy and prolonged and can increase uncertainty for developers and planning
authorifies.

26.0 How can | avoid legal challenge?

26.1 Nothing can guarantee there will be no legal challenge. But you can

minimise the risk of such challenge being successful by ensuring compliance with

all of the Regulations. In particular you should ensure tha:

® planning applications are properly screened and copies of screening opinions
placed on the planning register;

® Environmental Statements contain all of the information required by Schedule 4
of the Regulations;

® dll of the likely significant effects that the project will have on the environment
have been identified and taken into account prior to a decision fo allow the
project to go ahead.

The permission that is granted relates only fo the project whose environmental
effects have been described, assessed and mitigated in the ES. If the ES describes
and assesses the effects of burning a single specific type of fuel in a manufacturing
process, the consent for the project should be limited 1o ifs operation only with the
fuel that has been assessed.

Keep a record of your decisions and why you have reached them.
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